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1. PURPOSE OF REPORT

1.1 The purpose of this report is to advise Committee of significant changes to the
process for seeking consent to dispose of assets from the Housing Revenue Account
(HRA), or for transfers between the General Fund and HRA, and consider the
implications for the wider council. The report will initially update members on the
provisions set out in the Disposal of Land by Local Authorities (Scotland) Regulations
2010 governing the arrangements for property disposals for council assets other than
HRA properties and then review this against the new provisions now being
implemented for HRA.

2. BACKGROUND

2.1 The Local Government (Scotland) Act 1973 Section 74 dictates the process by which
Local Authorities address the issue of 'the best consideration reasonably obtainable"
in relation to property disposals by way of lease and sale. Until 2010, existing
legislation required the Council in all cases to achieve 'best consideration" which is
usually interpreted as the highest price that can be reasonably obtained, and, if the
Council wished to sell land at less than market value it was only in a position to do so
with the consent of the Scottish Ministers. In 2010 The Disposal of Land by Local
Authorities (Scotland) Regulations 2010 (the Regulations) changed the definition of
best consideration and put the onus on the Council to determine if a figure outwith
the stated parameters was justified. In allowing the Council to act in this manner the
Ministers further stated within the Regulations and accompanying guidance the
obligations expected under best value regime to demonstrate "sound governance".

2.2 In 2010, when the Regulations were introduced, all properties being disposed of held
within the general account were subject to the provisions contained therein.
However at that point it was noted that the sales of land or other assets held on the
Housing Revenue Account (HRA) would still require the consent of the Scottish
Ministers under Section 12 of the Housing (Scotland) Act although this consent is not
required for individual houses.

2.3 The new provisions recently announced by the Scottish Government relate to the
introduction of Regulations in connection with Housing Revenue Account
transactions, these changes will widen the existing arrangements in place for other
property transactions.



3. CURRENT POLICY ARRANGEMENTS

3.1 Following the introduction of the Regulations in June 2010, in September 2010, the
Council's position on how to adopt/work with the Regulations was considered. The
policy document was subsequently amended to reflect the requirements of the
Regulations and the net effect was that when the Council was considering the sale of
a property for less than full value, while it was recognised that this could be done it
has to be compliant with the terms of the Regulations.

3.2 It was agreed that, notwithstanding the marginal and threshold amounts, all property
disposals are considered and assessed in accordance with the terms of the Council's
existing policies with a continued presumption that the Council seeks to obtain the
best price reasonably obtainable for all sales.

3.3 In any cases where discounting the sale price is being considered and where the
price does not represent the best consideration reasonably obtainable this would be
explained fully in the Committee report. The report would further detail whether this
falls within the provisions of the 2010 Regulations. The main reasoning behind the
decision was to ensure continued clarity and transparency in all of the Council's
property dealings and to ensure that the Council seeks to obtain the best return in its'
capital assets.

4 HRA − NEW REGULATIONS

4.1 While the Council has now incorporated the provisions of the 2010 Regulations
within its Policy framework, the previous arrangements did not include Housing
Revenue Account. The new guidance effective from April 2016, is broadly similar to
the 2010 regulation, sets out the procedures that the Council should follow when
seeking consent to dispose of assets from the HRA or transfers between the General
fund and the HRA.

4.2 The new arrangements relating to the HRA will provide a general consent process
covering Sections 12 (5 and 7 of the 1987 Act). It is anticipated by Government that
Councils can treat General fund and HRA Disposals in a similar manner. In the
main, general consent is granted when two key considerations have been met, that
the disposal price is in line with Best Consideration valuation performed by someone
accredited to the RICS and that the appropriate level of consultation with tenants has
taken place. Best consideration is the amount for which an asset can be exchanged
between knowledgeable, willing parties in an arms length transaction. Best
consideration is the amount which would be paid for an asset in its' highest and best
use i.e. market value.

4.3 In addition, general consent is also granted for some below market transactions
where the sale of transfer of land of buildings is: −

• Transfer to an RSL.
• Transfer of land from the General Fund to HRA (where the end use is social

rented housing.)

4.4 The provisions are very similar to the 2010 Regulations introduced in that below
threshold figure of £10,000 no consent is required (this will apply to the majority of
garden ground type disposals currently undertaken by the Council). The HRA
guidance also makes provision for the Council to dispose of land without having to
follow the procedure of Regulations where disposal is at a price less than market
value as long as the price is more than 75% of the value.



4.5 It should be noted that there will be circumstances where the Council considers it
appropriate to dispose of land for a consideration at less than best consideration that
can be reasonably obtained. The guidance specifies that unless a disposal relates to
the development of social housing, disposals at below market value will continue to
require consent of Scottish Ministers. There are provisions within the Regulations in
terms of the suitably qualified Valuers noted above.

4.6 The major difference from the provisions of the 2010 Regulations is that where any
disposal is being considered Councils must take account of Council tenants' views
and be able to demonstrate that they have taken them into account. This will include
the views on the use of HRA assets. Ultimately it is noted that Councils will decide
what level of consultation is appropriate for each disposal. This can vary significantly
on an area or case basis however; the guidance provides additional background and
case studies in one of the annex. A copy of the guidance is available.

5. TRANSFER OF LAND/BUILDINGS FROM GENERAL FUND TO NRA, or FROM
HRA TO A REGISTERED SOCIAL LANDLORD (RSL)FOR THE PROVISION OF
COUNCIL/SOCIAL HOUSING

5.1 As noted above, transactions between the General Fund and HRA are affected by
Section 203 (2) of the 1987 Act. General consent for below market value transfer
between General Fund and HRA will also apply to the development of council
housing. If the proposal is to transfer the site at less than market value, the Council
will determine that the transaction does in fact represent best value as the supply of
social housing in the area is increased. Where a transfer from the General Fund to
the HRA is proposed at less than market value for the purposes of building council
housing consultation arrangements may also need to include all council tax payers,
not just council tenants.

5.2 General consent will apply to the transfer of HRA assets to a Registered Social
Landlord(RSL). The Council is required to self−satisfy the following as part of their
records relating to the transaction:

1. That the disposal of the site fits with the Council's strategic housing context (i.e.
that a below market value disposal can be justified)

2. The site value and anticipated disposal value are noted and
3. That appropriate consultation has taken place.

6. CORPORATE CONSIDERATIONS

6.1 While the HRA Regulations applying to HRA transfers are welcome in relation to
removing the necessity to seek formal consent for disposal at market value, the
provisions may well have implications from a corporate perspective. In addition, the
level of consultation and engagement with tenants, and in some cases all residents,
as part of any transfer have to be carefully considered in the context of the
Regulations.

6.2 It should be noted that at present the development of a number of former school sites
by the HRA has already generated significant capital receipts by internal transfer
from the HRA to Schools and Centres 21 Fund. The programme is reliant on capital
receipts with £3m already built into the programme funding arrangements. Likewise,
capital receipts from the sale of general services land also helps fund the composite
capital programme. Therefore any decision to transfer land to HRA at nil value will
have implications for the funding of these programmes. In addition, expenditure is
incurred on demolitions, at the expense of the General Fund, with the expectation
that this will be made good from future receipts.



7. CONCLUSIONS

7.1 In conclusion, it is proposed that in order to ensure continued clarity and
transparency in all of the Council's property dealings and ensure that the Council
seeks to obtain the best return on its' Capital Assets, all property disposals should
continue to be considered and assessed in accordance with the terms of the Land
and Property Disposals Policy with a continued presumption that the Council seeks
to obtain the best price reasonably obtainable for all sales.

7.2 This does not prevent the Council considering on a case by case basis whether any
discount in a sale price is to be considered. eg where housing need has been
identified but the estimated market value for the land when added to the
development costs could make the development cost prohibitive. In such cases,
where the price does not represent best consideration this would require to be fully
explained in the Committee report and the report will require to detail whether this
falls within the provisions of the 2010 Regulations relating to the General Account
and 2016 Regulations relating to the Housing Revenue Account.

7.3 It is also proposed that appropriate arrangements for tenant and resident
consultation are developed in accordance with the terms of the guidance and
reported to a future committee.

8. RECOMMENDATIONS

8.1 It is recommended that Committee:

(i) Notes the revisions to the legal arrangements relating to the disposal of
assets from the Housing Revenue Account and transfers from the General
Fund to the HRA,

(ii) Approves the proposal detailed in section 7 above that all land and property
transactions will continue to be assessed in accordance with the terms of the
council's Land and Property Disposals Policy.

(iii) Notes that tenant/ resident consulation arrangements will be developed and
reported to a future committee.

(iv) A further report will be presented to the Policy and Resources (Regeneration
and Infrastructure) Sub−committee updating the current policy document
relating to land and property disposals to reflect the provisions.

(v) Remits this report to Housing & Social Work Services Committee for noting.

I June 2016
Des Murray
Assistant Chief Executive (Enterprise and Housing)


