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PURPOSE OF REPORT

Subject: Schools And Centres 21
Revisions to the DBFM
Greenfaulds High School
Project Agreement

1.1 This report outlines revisions required to the Project Agreement for the Greenfaulds
High School project as a consequence of the outcome of the ESA10 accounting
guidance published by Eurostat (the statistical office of the European Union) in
2016 and seeks approval to grant authority to officers to negotiate and execute the
necessary documents on behalf of the council.

2. BACKGROUND

2.1 The Greenfaulds High School project is a Scottish Government revenue funded
project. The legal transaction to implement the funding, delivery and operation of
this project was on the basis of the Scottish Government's Hub DBFM (Design,
Build, Finance and Maintain) Schools project agreement and associated ancillary
legal documentation. The council approved the negotiation and execution of the
project agreement at the Learning and Leisure Committee of 4 November 2014.

2.2 The Council subsequently signed the DBFM Agreement with Hub SW Greenfaulds
Sub Hub Co Limited on 8 January 2015 for the delivery of the Greenfaulds High
School project.

2.3 In the intervening period, the revised European Accounting Rules which govern
public sector revenue projects (ESA10) concluded that the Scottish Government's
Hub model was public sector classified which is not the required classification for
the Scottish Government.

2.4 The Scottish Futures Trust has advised that following their discussions with the
Office of National Statistics (ONS) restructure amendments were required to the
Hub Territory Partnering Agreement and Shareholding Agreements for all five
Scottish Hub territories to reflect the ONS's position of private classification.

2.5 The Policy and Resources committee of 3 December 2015 gave approval for the
proposed changes to be made to the South West Hub Territory Partnering
Agreement and Shareholding Agreements that the council were parties to and
consequently in December 2015 those revisions were made and executed by all
participant authorities in this territory.

2.6 As a consequence, the Scottish Futures Trust has advised that amendments must
also now be made to both new and retrospectively to existing Hub DBFM project
agreements in to order to be confident that these revenue funded projects can be
classified as private (sector).



2.7 The Greenfaulds Project Agreement and related documents, therefore, must be
revised accordingly. The council has received funding from the Scottish Government
for the cost of private and public sector external legal fees to carry out due diligence
and implement the necessary changes in the form of Amendment Agreements.
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3.1

REVISIONS TO PROJECT AGREEMENT AND RELATED DOCUMENTS

The commercial position of the original Greenfaulds High School transaction will not
be amended and the changes do not affect the operational activities or the 25 year
concession term.

3.2 The revisions to the legal documentation will be in accordance with the drafting
principles required by the Scottish Futures Trust set out in version 2.3 of the
Standard Form to ensure the revisions reflect the ONS ruling; although the exact
wording of the revisions will take account of the previously permitted project specific
agreements that were previously approved by Scottish Futures Trust to ensure that
they are appropriate for the Greenfaulds High School Project.

3.3 Broadly, the project legal documentation revisions will reflect the corporate
restructuring and refinancing changes made to the Territory Partnering Agreement
and Shareholders Agreement for the South West Hub which the Council
implemented through the execution of Amendment Agreements signed in
December 2015.

3.4 The key areas that are to be revised to allow the project to comply with ESA10 are
set out as follows:−(i)

Corporate Structure

The legal drafting will reflect the corporate restructuring required to make
the holding company of the SPV a subsidiary (not wholly owned) of the
Private Sector Development Partner, Alliance Community Partnership
Limited. Currently, the holding company in the project is a wholly owned
subsidiary of hubco and the SPV is a wholly owned subsidiary of that
holding company.
A charity (Hub Community Foundation) will also be allocated shares in the
holding company. Hubco is required to transfer its shares to the Private
Sector Development Partner, the SFT, the Council and Hub Community
Foundation and relevant consents will also be required in order to facilitate
this. The Council's equity stake in the holding company will be 10% and
the Council will have the ability to appoint a Director to the holding
company in the event that the charity does not do so.

(ii) Refinancing Provisions − Key changes

The provisions that set out the Internal Rate of Return (IRR) Sharing and
capping mechanisms (Clause 36) will be removed together with rights to
terminate for breach of those provisions along with any consequential
drafting changes as a result.

The IRR, Distributions and Surplus definitions (previously in Schedule Part
1) will be removed and replaced with references to the Base Case IRR and
the Project IRR.



The original Refinancing provisions (Schedule Part 23) will be removed
along with the Authority's right to implement a Refinancing; however,
refinancing provisions that protect the council against an increase in
Authority's termination liabilities will be added.

(iii) Funding Documentation and Other Changes

• Changes to legal defined terms will be required including certain additional
finance definitions which tie into the Financial Model.

• Sub−contractors and guarantors will be required to acknowledge and agree
the updated documents for the purpose of the sub−contracts

• Funding and any ancillary documentation which needs to be updated to
reflect the principal changes e.g. new corporate structure suchas:−the

credit agreement, intercreditor and borrower loan note instrument
will be amended to provide an updated structure chart;
updating of the obligations and restrictions that relate to the structure,
including to the accounts waterfall;
place appropriate controls on transferability of the shares, and in relation
to the other obligations in relation to the shares;
incorporate standard 'FATCA' drafting which relates to specific US
withholding tax liabilities that could arise;
incorporate anti−bribery and corruption wording.

4. LEGAL REQUIREMENTS OF EXECUTION

4.1 It is proposed to adopt the governance approach used for the original Greenfaulds
Project Agreement.

4.2 The proposed approach is that negotiations would take place by the appropriate
officer to review, finalise and agree, the amendment documentation and to also put in
place named proper officers who would then execute the required documentation.
The Council would also liaise with the Scottish Futures Trust on behalf of the Scottish
Government.

4.3 In this instance for the Greenfaulds High School project, the Service through the
Schools and Centres 21 Project Manager will conclude final negotiations in
conjunction with the external legal advisers, Shepherd and Wedderburn). The proper
officers named in paragraph 4.4 will execute the project documents when necessary.

4.4 It is therefore proposed that authority is granted to each of the, Head of Democratic
and Legal Services and the Principal Solicitor (Corporate), (as proper officers for the
purposes of signing documents as required by Schedule 2 of the Requirements of
Writing (Scotland) Act 1995, and as proper officers for the purpose of the issue of
certificates under and in terms of the Local Government Contracts Act 1997 and the
Local Authorities (Contracts) (Scotland) Regulations 1997,) to execute on behalf of
the Council, all documents relating to the transaction.



5. RECOMMENDATION

Education Committee is recommended

(i) To grant authority to the Schools and Centres 21 Project Manager, to progress,
negotiate and thereafter conclude final negotiations in conjunction with the
external advisers in order to finalise the documentation required in order to
implement the amendments required to align the Greenfaulds High School
Project Agreement to the Scottish Futures Trust's requirements to comply with
the ESAIO classification accounting rules including the amendments to the
DBFM Project Agreement and all associated corporate, funding and other
documentation for the project that are required to reflect the new hub model
structure; and

(ii) to grant authority to the Head of Business, Legal and Democratic Solutions
and the Principal Solicitor (Corporate), as proper officers for the purposes of
the Requirements of Writing (Scotland) Act 1995, and as proper officers in
terms of the Local Government Contracts Act 1997 and the Local Authorities
(Contracts) (Scotland) Regulations 1997, to execute on behalf of the Council;

a. the amendment agreement to the DBFM Agreement;

b. undertake all amendments to the corporate documents including share
transfers and the appointment and removal of directors as required; and

c. any other ancillary document relating to the transaction

(iii) to remit this report to Policy & Resources Committee.

Head of Resource Solutions

Members wishing further information please contact:

James McKinstry, Head of Resource Solutions on 01236 812269 or
mckinstryi(northlan.qov.uk
Julie Heron, Project Manager Schools & Centres 21 on 01236 812747 or
heron! (nodlan.qov. u


