
AGENDA ITEM No. NORTH LANARKSHIRE COUNCIL

REPORT

To: CORPORATE SERVICES Subject: FURTHER CONSULTATION ON THE DRAFT
COMMITTEE PUBLIC SERVICES REFORM (INSPECTION

AND MONITORING OF PRISONS)
(SCOTLAND) ORDER 2014

From: HEAD OF DEMOCRATIC AND
LEGAL SERVICES

Date: 16 October 2014 I Ref: LD/EH

Purpose of Report

The report (1) advises that a further consultation document has been received from the
Scottish Government in relation to the proposed draft Public Services Reform (Inspection
and Monitoring of Prisons) (Scotland) Order 2014, formerly the draft Public Services Reform
(Prison Visiting Committees) (Scotland) Order 2014, and (2) seeks homologation of the
action taken by the Executive Director of Corporate Services, following consultation with the
Convener, in submitting to the Scottish Government a response to the consultation
document questionnaire.

2. Background

The Committee, at its meeting on 18 November 2013, following consideration of a report by
the Executive Director of Corporate Services on the proposed draft Public Services Reform
(Prison Visiting Committees) (Scotland) Order 2014 which proposed to abolish Prison
Visiting Committees, clarify the role of HM Chief Inspector of Prisons for Scotland, and
create the roles of Prison Monitor and Lay Monitor, (1) noted the provisions of the draft
Order, and (2) authorised the Executive Director of Corporate Services, following
consultation with the Convener, to respond to the consultation.

3. Draft Public Services Reform (Inspection and Monitoring of Prisons) (Scotland) Order
2014

Following the closing of the consultation, and taking cognisance of the views of the Scottish
Parliament's Justice Committee, the draft Order has been amended to address the issues
raised by respondents. The Public Services Reform (Scotland) Act 2010 provides that,
where the Scottish Ministers consider that it would be appropriate to change the proposals in
the draft Order as a result of the consultation, they must undertake such further consultation
with respect to the changes as they consider appropriate. In light of the changes that have
been made to the draft Order arising out of the original consultation, it was the consideration
of the Scottish Ministers that a further period of consultation was appropriate. A copy of the
proposed Explanatory Document, in relation to the draft Order is attached as Appendix 1 to
the report.

The further consultation on the Draft Public Services Reform (Inspection) and Monitoring of
Prisons) (Scotland) Order 2014 was received on 24 September 2014. Responses to the
questionnaire contained within the consultation document were requested no later than
13 October 2014.

When made, the Order will abolish Prison Visiting Committees; clarify the roles of Prison
Monitoring Co−ordinator (formerly Prison Monitor) and Independent Prison Monitor (formerly
Lay Monitor); place a duty on the Governor to assist with inspection and monitoring; and
require the Chief Inspector to establish a Prison Monitoring Advisory Group. In order to meet
the deadline for response to the consultation, the Executive Director of Corporate Services,

i:\REP\PUBSERVREFLD.DOCX



2

4

5.
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by the Convener, returned the questionnaire duly completed, to the
A copy of the completed questionnaire is attached as Appendix 2 to

Implications for the Council

In the event that the draft Order is approved by the Scottish Government, the role of the
Council in appointing members to Shotts, Addiewell and Barlinnie Prison Visiting
Committees, and in providing the Secretariat to Shotts Prison Visiting Committee will be
removed.

Recommendation

It is recommended that the Committee (I) endorse the response to the questionnaire, as set
out in Appendix 2 to the report, as the Council's formal response to the Scottish Government
in relation to its further consultation on the draft Public Services Reform (Inspection and
Monitoring of Prisons) (Scotland) Order 2014, and (2) homologate the action taken by the
Executive Director of Corporate Services, following consultation with the Convener, in
submitting the completed questionnaire to the Scottish Government.

Head of Democratic and Legal Services

End.

Members seeking further information on the contents of this report are asked to contact Lesley
Deverick on extension 2434.
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Annex B. Proposed Explanatory Document
(Revised following changes to the initial proposed draft Order)

The Public Services Reform (Inspection and Monitoring of Prisons) (Scotland)
Order 2014

Draft Order To Improve The Efficiency Of Public Functions In Relation To The
Inspection And Monitoring Of Prisons In Scotland By Amending, Primarily, The
Prisons (Scotland) Act 1989' And The Prisons And Young Offenders Institutions
(Scotland) Rules 20112

Chapter 1: Interpretation

1.1 The following terms are used in this document:

"the 1989 Act" means the Prisons (Scotland) Act 1989
"the Prison Rules" means the Prisons and Young Offenders (Scotland) Institution
Rules 2011 (as amended)
"the 2010 Act" means the Public Services Reform (Scotland) Act 2010
"Prison Visiting Committees (PVCs)" means the visiting committees constituted for
prisons or young offenders institutions in accordance with the sections 8 and 19(3)
of the 1989 Act and rule 146 and Schedule 2 to the Prison Rules
"OPCAT" means the Optional Protocol to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment that was adopted by
the UN General Assembly on 10 December 1984
"SPT" means the Subcommittee on the Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment established under Article 2 of
OPCAT
"NPM" means the National Preventative Mechanism. States that ratify OPCAT are
required to designate an NPM− a body or group of bodies that regularly examine
the treatment of detainees
"the Chief Inspector" means Her Majesty's Chief Inspector for Prisons for Scotland
"PMC" means a prison monitoring co−ordinator
"IPM" means an independent prison monitor

Chapter 2: Introduction

2.1 This proposed Explanatory Document has been prepared in respect of the
proposed draft Public Services Reform (Inspection and Monitoring of Prisons)
(Scotland) Order 2014 ("the Draft Order"), which is to be made in exercise of powers
conferred by sections 14 and 15 of the Public Services Reform (Scotland) Act 2010
("the 2010 Act").

2.2 This document has been prepared for the purposes of section 25(2)
(procedure) and section 26(2) (consultation).

2.3 An Explanatory Document and draft Order was laid before the Scottish
Parliament on 4 October 2013 as part of the consultation process under section 26 of
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the 2010 Act. This related to an earlier draft version of the Order (then called "the
Public Services Reform (Prison Visiting Committees) (Scotland) Order 2014). In the
light of representations received to that consultation, a number of amendments have
been made to the Draft Order and the Scottish Ministers have decided to open a
further consultation on the terms of the amended Draft Order in accordance with
section 26(4) of the 2010 Act.

2.4 Section 26(4) provides that, where the Scottish Ministers consider that it would
be appropriate to change the proposals as a result of the consultation conducted
under section 26(1), they must undertake such further consultation with respect to the
changes as they consider appropriate. The Scottish Ministers have decided that a
further consultation is appropriate given the changes that have been made to the Draft
Order arising out of the consultation. This proposed Explanatory Document has been
prepared to assist with that further consultation.

2.5 The proposed Explanatory Document, which must be laid before the Scottish
Parliament under section 25(2)(b) along with the Draft Order, must contain the details
set out in section 27(1) of the 2010 Act. In light of the earlier consultation and the
changes made to the Draft Order in light of that consultation, this proposed
Explanatory Document now includes:

• An explanation of the powers under which the amended provisions contained in
the Draft Order are made (section 27(1)(a) of the 2010 Act);

• An introduction to the amended provisions and the reasons for those provisions
(section 27(1 )(b) of the 2010 Act);

• An explanation as to why the Scottish Ministers believe that the conditions in
section 16(2) and (10) are satisfied (section 27(1)(c)(i) of the 2010 Act);

• An explanation as to how the amended provisions made by the Order would
improve the exercise of public functions (section 27(1)(c)(ii) of the 2010 Act);

• A description of the functions delegated to the Scottish Ministers and the part of
the Scottish Administration through which the functions are to be exercised
(section 27(1 )(c)(iii) of the 2010 Act);

• A statement of, and the reasons for, the functions of legislating conferred by the
Draft Order and the procedural requirements attaching to the exercise of those
functions (section 27(1)(e) of the 2010 Act);

• The details of the consultation undertaken under section 26, the
representations received as a result of that consultation and the changes made
to the proposed Draft Order as a result of those representations.

2.6 Following this further consultation, and subject to any further changes required
to the Draft Order, the Explanatory Document and the Draft Order will be laid before
the Scottish Parliament in accordance with section 25(2)(b) of the 2010 Act. At that
stage, the Explanatory Document will be updated to include the details of this further
consultation, any representations received during that consultation and any changes
made as a result of those representations.



2.7 The overarching purpose of the Draft Order is to improve the efficiency of public
functions in the inspection and monitoring of prisons in Scotlandby−•

modifying the functions of the Chief Inspector;
• enshrining in domestic legislation that the inspection and monitoring of prisons

is in pursuance of the objective of the Optional Protocol to the Convention
Against Torture adopted by the United Nations in December 2002 (OPCAT);

• creating the roles of Prison Monitoring Co−ordinators (PMCs) and Independent
Prison Monitors (IPMs) on which the functions of prison monitoring are being
conferred. (In the previous version of the proposed draft Order these roles
were referred to as Prison Monitors and Lay Monitors but the new titles will be
used throughout this revised proposed Explanatory Document);

• establishing the process for appointing PMCs and lPMs;
• providing for the functions of PMCs including support, training and oversight of

IPMs;
• providing for the functions of IPMs including arrangements for visits to prisons

and monitoring prison conditions and the treatment of prisoners within the
prison;

• placing a duty on prison governors to assist the Chief Inspector, PMCs and
IPMs to allow them to exercise their functions in relation to the prison;

• providing for the establishment of a Prison Monitoring Advisory Group and its
functions;

• providing that Scottish Ministers must make arrangements for visits by
members of the Sub Committee for the Prevention of Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment established under Article 2 of
OPCAT; and

• abolishing Prison Visiting Committees;

2.8 The role of the Chief Inspector derives from section 7 of the Prisons (Scotland)
Act 1989 ("the 1989 Act"). In terms of section 7, it is the duty of the Chief Inspector to
inspect or arrange the inspection of prisons in Scotland and to inspect the conditions
in which prisoners are transported or held in pursuance of prisoner escort
arrangements. The Chief Inspector must report to the Scottish Ministers on these
inspections and, in particular, on the treatment of prisoners and the conditions in
prisons. The Chief Inspector must also prepare an annual report to the Scottish
Ministers which must be laid before Parliament.

2.9 Prison Visiting Committees ("PVCs") have been in existence for some
considerable time but the current legislative basis for Prison Visiting Committees is
found in section 8 of the 1989 Act. Section 8 obliges the Scottish Ministers to provide
for the continuation of PVCs in rules made under section 39 of the 1989 Act. The rules
must provide, in particular, that PVCs are to be appointed by such community justice
authorities or local authorities and in such manner as may be prescribed in the rules.
The main functions of PVCs under the 1989 Act are for their members to frequently
visit prisons and hear any complaints that may be made by prisoners. PVC members
must report matters to the Scottish Ministers as they see appropriate and they must be
given free access to prisons and prisoners at any time.

2.10 PVCs also have the functions set out in Part 17 of the Prisons and Young
Offenders Institutions (Scotland) Rules 2011 ("the Prison Rules"). Part 17 of the Prison



Rules sets out provisions for the constitution of PVCs, the proceedings of PVCs, the
functions of PVCs and the duty to provide an annual report to the Scottish Ministers.

2.11 In his Review of Proposals to Improve Arrangements for Independent
Monitoring of Prisons, Professor Andrew Coyle recommended that Visiting
Committees should be replaced with a new system of voluntary independent monitors,
to be appointed thorough a transparent process for specified periods and with a
clearly defined role.

2.12 Professor Coyle stated that current arrangements for prison monitoring in
Scotland do not meet the standards required by the Optional Protocol to the UN
Convention Against Torture (OPCAT), but noted that, if his recommendations are
implemented, Scotland will in future have a robust system for independent monitoring.
The Scottish Government made a commitment to take forward reform of the system
for the independent monitoring of prisons which would meet the Government's
obligations under OPCAT and in accordance with the National Preventive Mechanism
(NPM).

2.13 The new prison monitoring service will sit under the auspices of the Chief
Inspector. The Scottish Government recognises the distinction between the functions
of inspection and monitoring but believes that bringing both areas under the
leadership of the Chief Inspector provides an opportunity to integrate functions where
appropriate, whilst also preserving the distinction between the two. The Chief
Inspector will oversee the independent monitoring of prisons but the inspection and
monitoring functions will operate separately. The Chief Inspector is also a member of
the NPM.

2.14 It is proposed that the 1989 Act is amended to provide greater clarity to the
Chief Inspector's role. The proposal is also to create, in the 1989 Act, the role of PMCs
to ensure the effective monitoring of each prison to which the PMC is assigned. PMCs
are to be appointed by Scottish Ministers and their performance is to be evaluated by
the Chief Inspector. The role of IPMs is also to be created in the 1989 Act to undertake
the day to day monitoring of prison conditions and the treatment of prisoners. IPMs are
to be appointed, and their performance evaluated, by PMCs. As the functions of PVCs
are being conferred on PMCs and IPMs, all references to PVCs are being removed
from the 1989 Act and the Prison Rules.

2.15 This proposed Explanatory Document provides a formal assessment of the
proposed amendments against the requirements of the 2010 Act, and is arranged as
follows:

• Chapter 3 sets out the background and provides an overview of the proposals;
and

• Chapter 4 explains how the requirements of sections 16 (preconditions) and
27 (explanatory document) of the 2010 Act are met. It also includes details of
the representations made in relation to the initial consultation and the changes
made to the Draft Order as a result of those representations
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Consultation Questionnaire

Questionnaire in relation to
Further Consultation on draft Public Services Reform

(Inspection and Monitoring of Prisons) (formerly Prison Visiting Committees)
(Scotland) Order 2014

Respondents should not feel obliged to answer all of the questions listed below.
However, the Scottish Government would appreciate all responses, whether from
individuals or from organisations, with views on any or all of these matters.

Where possible, please explain the reasons for each answer that you give.

1) Do you support the change of the role titles from 'Lay Monitor' to
'Independent Prison Monitor' (IPM) and from 'Prison Monitor' to 'Prison
Monitoring Co−ordinator' (PMC)?

E Y e s F1 No

(if responding electronically, please double click on one of the boxes above and
select the default value as 'checked')

Please give reasons for your answer:
The new role titles provide a better description of the duties to be performed by the
Independent Prison Monitors (IPMs) and Prison Monitor Co−ordinators (PMC5).
However, the independence of an IPM is questionable given the proposed functions
of IPMs as detailed in Section 7D of the draft Order.

2) Does the revised draft Order provide greater detail on the functions to
be carried out by the IPM?

E Y e s LIINo
Please give reasons for your answer:
It is noted, however, that the functions to be carried out by the IPM are limited both in
scope and authority compared to the functions currently being carried out by Visiting
Committee members.

As noted at page 48 of the proposed explanation document, there is concern about
how the operational independence of the inspection and monitoring functions will be
safeguarded, given that, under the new system, (1) lPMs are to be appointed by
PMCs; (2) IPMs assigned to a prison will be required to visit the prison in accordance
with a rota of visits prepared by the PMC and agreed between the PMC, the lPMs
and the Governor; (3) IPMs will be required to investigate specific matters which
have been referred to the IPM by the PMC; (4) lPMs will be required to comply with
any instruction issued by the PMCs, and (5) the performance of each IPM will be
evaluated by the appointing PMC. This is not independent monitoring.



3) Do you support the clarifications that have been made to the role of the
PMC which seek to explain their administrative role in relation to prison
monitoring?

F] Yes 0 No
Please give reasons for your answer:
In light of functions of the PMC, as detailed in the draft Order, the role of the PMC
appears to be managerial in nature rather than administrative.

4) Do you support the inclusion of provisions in the draft Order whereby
the PMC is required to provide support, and arrange for the training, of lPMs?

E Y e s LIINo

Please give reasons for your answer:
As has been noted at page 49 of the proposed explanatory document, more
information about the training and support that would be available to the IPMs in the
new system would be helpful.

5) Do you welcome the inclusion of a provision that places a duty on the
prison governor to ensure that the Chief Inspector, lPMs and PMCs are
provided with such assistance as is necessary to allow them to exercise their
statutory functions?

Yes F1 No

Please give reasons for your answer:
For the purposes of clarity and consistency however, it may be prudent to include
details of the type of assistance to be provided by the prison governor in order to
ensure that the Chief Inspector, IPMs and PMCs are provided with such assistance
as is necessary to allow them to exercise their functions.

6) The draft Order contains provisions for lPMs to support prisoners in
raising a complaint through the existing complaints process while retaining a
discretion for them to resolve personally any particular matter which it is
assessed cannot be dealt with through this route. Do you consider that this
provides the basis for a clearer and more consistent complaint−handling
process for prisoners?

F−1 Yes ENo

Please give reasons for your answer:
The provisions for IPMs to support prisoners in raising a complaint through the
existing complaints process may not be apparent to prisoners. In the past some
prisoners have been reluctant to trust, or have confidence in raising a complaint
through the Scottish Prison Service internal complaints system and therefore care
requires to be exercised to ensure that the role of lPMs remains independent and
transparent.



7) Do you support the inclusion of provisions in relation to the
establishment and composition of a Prison Monitoring Advisory Group in the
draft Order?

E Y e s LI No
Please give reasons for your answer:
However, the Prison Monitoring Advisory Group may be more effective in evaluating
and reviewing the effectiveness of prison monitoring if independent members were
included in the composition of the Group.

8) Do you support the inclusion of a provision in the revised draft Order
explaining that the purpose of inspection and monitoring is in pursuance of
the objective of the UN Optional Protocol to the Convention Against Torture
(OPCAT), and a section which outlines Scottish Ministers' duties in relation to
the Subcommittee on the Prevention of Torture (SPT) visits?

Yes LI No

Please give reasons for your answer:

9) Do you support the inclusion in the Order of a transitional period of 3
months to allow any work undertaken by the Prison Visiting Committees, at
the time the new system comes into force, to be completed?

E Y e s LINo
Please give reasons for your answer:
To not include a transitional period is likely to be detrimental to the changeover.

10) Do you have any further comments on the draft Order or Explanatory
Document?

Please provide any further comments below:


