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Executive Summary

This report presents the Managing Workforce Change framework, sets out the
background for the changes and outlines associated changes to the Redundancy
Matrix.

Recommendations

The Committee is asked to approve the introduction of the Framework Guidance and
the new Redundancy Selection matrix.

Supporting Documents
Council business Improving the Council's Resource Base − A Workforce
plan to 2020 Strategy that is built around the needs of the Council (as a

single resource base) to deliver the priority outcome, ensuring
future workforce requirements, new skills and innovative
approaches, and succession planning are recognised (23.1)

Appendix I Managing Workforce Change Framework Guidance
Appendix 2 Revised Redundancy Matrix



1. Background

1.1 The Council has a responsibility to ensure than an appropriate workforce
structure is in place to deliver on the future priorities of the organisation and is
able to deliver high quality, cost effective and targeted services to the people
and communities of North Lanarkshire. This requires an ongoing monitoring
and review of how our business is designed and delivered, ensuring that the
organisation is ready to consider implementation of alternative delivery models,
new working patterns, redesigned jobs, increased productivity and development
of new skills and new approaches.

1.2 To this end, the Council will make the workforce changes that are necessary to
achieve these wider organisational goals. This may include changing job
remits, amending working practices, patterns, locations, terms and conditions or
reducing overall employee numbers in certain areas. Within this context,
Organisational & People Solutions (OPS) has developed a new Managing
Change Framework which aims to ensure that, in such circumstances, fair and
reasonable processes are applied.

1.3 The framework (attached at Appendix 1) provides context and links to existing
Council policies and guidance on redundancy, redeployment and severance.

2. Report

2.1 The content of the Managing Change Framework mirrors a number of existing
arrangements around the Council's approach to handling redeployment and
redundancies. However, in pulling these together into one central position
statement, a small number of changes have been included for consideration.

2.2 Consultation and Engagement

2.2.1 Trade union colleagues have been keen for the Council to make a written
statement on our commitment to consultation with stakeholders and have made
representation on this matter through the Joint Consultative Committee (JCC)
for local government employees.

2.2.2 A draft statement was prepared by the Joint Trade Union side (JTU) and
submitted for consideration. It was deemed appropriate to incorporate the
general principles of this statement into the new Managing Change Framework.
The framework, therefore, sets out the Council's commitment to communicate
openly and honestly, give clear and up to date information and ensure trade
union representatives have adequate time to appropriately participate.

2.2.3 The Council's commitment to effective and robust consultation is set within the
statutory timescales for consultation associated with redundancy exercises.

2.3 Support to Employees Affected by Workforce Change

2.3.1 At present the Council's terms and conditions of service do not provide for the
payment of excess travel costs associated with the change of work location
when an employee is redeployed to another position following a reduction in
workforce numbers associated with redundancy (unless the employee retains



any transferred terms and conditions of employment from an antecedent local
authority). The rationale for this decision is based on the mobility clause within
employee contracts which reserves the right of the Council to transfer
employment location, either temporarily or permanently, to any other service
location to meet the needs of the service or for development of the employee.

2.3.2 However, in light of the scale of ongoing and future organisational change and
the need to ensure flexibility within the workforce, it is proposed to introduce an
additional benefit for employees who are required to move to a different work
location as a result of redeployment arising from redundancy. Consideration
will be given to reimbursement of excess travel expenses incurred for a period
of up to 18 months for those employees who meet the criteria outlined above.
This represents a change from the Council's current agreed terms and
conditions.

2.3.3 Those in a compulsory redundancy situation will also have the opportunity to
request time off with pay for a period equivalent to one of their working weeks in
order to attend interviews or participate in training. Reasonable requests made
by those in a voluntary redundancy position will also be considered. This a
change to the existing redundancy policy arrangements which outline up to 15
days paid leave but still in excess of what is required under legislative
responsibilities.

2.4 Redundancy Matrix

2.4.1 The current redundancy matrix used by the Council has been a source of
discontent for the trade unions for some time, with concerns raised over the
potential for some factors within the matrix to be applied unfairly.

2.4.2 Taking such concerns into account and having carried out a review of current
best practice, a revised redundancy matrix has been produced and discussed
with the trade unions (Appendix 2). Appropriate guidance for managers in using
the matrix has also been developed.

2.5 Consultation with Trade Unions

2.5.1 A meeting with trade unions colleagues and the HR Network was held on 12
January 2017 with comments submitted by the JTU on 20 January 2017. The
introduction of the Managing Change Framework was welcomed by trade
unions, and in particular, the Councils' statement on consultation and
engagement.

2.5.2 Written comments from the JTU focused on the proposed changes associated
with support to employees affected by change. The payment of travel expenses
was welcomed but the JTU asked that facility to be extended to all employees
who are required to move job location and not restricted to redeployment
situations arising from redundancy. This point has been accepted and travel
expenses will also be paid to anyone who is moved on a permanent basis for
any reason associated with a restructure. In all other occasions, it is more
appropriate that the Council continues to apply the mobility clause contained
within all employee contracts which sets out the Council's right to transfer work
location where the needs of the Service necessitate that move. The
reasonableness of all re−locations will be fully considered.



2.5.3 The JTU also objected to the proposal to reduce the number of days leave
available to those in a redundancy situation for interviews/training being
reduced from 15 days as set out in current arrangements. However, as the
proposed change is in excess of what is required under the Employments Right
Act 1996, it is recommended that the proposed approach is implemented. It is
also recognised that the 15 day position was reflective of a period of time when
job searching was undertaken in a different way. Today, the use of technology
means that the majority of job searching is undertaken online through
recruitment websites and social media.

2.5.4 Finally, the JTU welcomed the overall changes made to the redundancy matrix
and suggested minor changes to some wording. The JTU noted that the
effectiveness of the matrix will rely on the availability of reliable data. Where
agreement can be reached with trade unions, it is proposed that factors could
be added to the matrix locally to aid in making the process fairer in particular
circumstances. This would be mutually agreed and will not set precedence.
This is a reasonable suggestion from the JTU and can be supported.

2.5.5. The JTU has asked that managers are trained in the use of the redundancy
matrix before they are asked to implement it. Again, this is reasonable and can
be supported.

3. Implications

3.1 Financial Impact

There will be financial implications associated with the payment of excess travel
expenses. These costs will be monitored.

3.2 HR/Policy/Legislative Impact

The payment of excess travel expenses and the reduction in time off to look for
work when in a redundancy situation represent a change in policy position.
Subject to approval of the Committee, policies will be updated to reflect the
agreed position.

3.3 Environmental Impact

No environmental impact.

3.4 Risk Impact

There is no significant risk identified.



4. Measures of success

4.1 Success will be determined by the Council's ability to ensure an appropriate
workforce structure is in place to deliver on the future priorities of the
organisation and is able to deliver high quality, cost effective and targeted
services to the people and communities of North Lanarkshire.

Des Murray
Assistant Chief Executive (Enterprise & Housing Resources)
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1. INTRODUCTION

The Council has a responsibility to ensure that an appropriate workforce structure
is in place to deliver on the future priorities of the organisation and is able to deliver
high quality, cost effective and targeted services to the people and communities of
North Lanarkshire. Underpinning the principles of the ASPIRE programme is the
priority outcome of improving the Council's resource base and ensuring our
resources are targeted and applied to best effect where they are needed most.

This requires an ongoing monitoring and review of how our business is designed
and delivered and ensuring that where required, the organisation is ready to
consider implementation of alternative delivery models, new working patterns,
redesigned jobs, increased productivity, development of new skills and new
approaches.

Within this context, the Council's primary responsibility to improve outcomes for
our communities is underpinned by a commitment to provide quality services by
maintaining realistic staffing levels. Accordingly, the Council will make the
workforce changes that are necessary to achieve these wider organisational goals.
This may include changing job remits (and if appropriate, grades), amending
working practices, patterns, work locations, terms and conditions and other similar
changes or reducing overall employee numbers in certain areas. In such
circumstances, the Council will take all reasonably practical steps to avoid or
mitigate any detrimental impact on employees, however cannot guarantee to do
so.

This framework aims to ensure that, in such circumstances, fair and reasonable
processes are applied. This will include full and informative consultation with trade
unions and employees on the changing requirements and the options to achieve
these. Due consideration must be given to the Council's obligations to undertake
equality impact assessments, as appropriate.

This framework provides context to and links closely with the Council's:

• Redundancy Policy
• Redeployment Policy
• Guidance on Handling Redundancy and Supplementary Guidance
• Severance Information Guidance Note

Please refer to the appropriate policy/guidance above for full details.



2. SCOPE

This framework is applicable to all employees, irrespective of age, sex, ethnicity,
race, marital or civil partnership status, sexual orientation, religion or belief,
pregnancy or maternity or gender reassignment. Managers have a particular
responsibility to ensure organisational change processes do not discriminate in the
provision of their service or in the employment of staff. The framework does not
apply to teachers for whom separate arrangements exist.

It is not possible to definitively prescribe or restrict the circumstances in which there
will be workforce changes which require the application of this framework.
However, these are likely to include:

• Service reviews (review of how a service is delivered)
• Structural redesign
• Changes in working practice
• Significant relocation of services
• Reduction or cessation of service delivery
• Budget savings which result in the deletion of jobs that are occupied, and
• Changes to service delivery arrangements which result in another organisation

delivering the service.

The Framework will not apply where:

• The changes relate only to line management arrangements
• There is a change to work location which does not arise from redeployment

linked to redundancy
• The change relates to the deletion of vacant posts where there is no (or only

marginal) impact on remaining jobs
• There are proposed variations to employees' job descriptions which are not

substantial.

It should be noted that the Framework is designed primarily to deal with workforce
changes required as a result of legislative or organisational changes.

3. PRINCIPLES

This framework reflects an organisational recognition of the following:

• Organisational change will be a continuous element of the Council's
business.

• Effective workforce planning is essential to meet future service needs.
• There is a requirement to adopt a more flexible approach to changing job

requirements.
• Employees will be supported during the change process and will be

encouraged to develop and contribute to their chosen pathway.
• Meaningful consultation with trade unions and employees will take place as

soon as is reasonably practicable with a view to promoting constructive and
open dialogue.

• The application of all policies and procedures will be based on openness,
fairness and equality, and be consistent with the Equality Act 2010 and the
Council's associated responsibilities as an employer.



• Employees will be expected to make all reasonable efforts to adjust and
adapt to suitable alternative roles.

4. POTENTIAL IMPACT OF WORKFORCE CHANGES

The most significant and relevant workforce changes relate to:

• Reduction in the number of posts of a particular kind
• Structural changes involving the deletion of existing jobs and the creation of

new jobs
• Changes to job remit, working pattern, location, hours of work or grade
• Changes to service delivery arrangements, such as shared services,

partnerships, social enterprises, external contracting and other similar
arrangements.

Reduction in the Number of Posts

This is the most obvious and common redundancy situation. In this case, a job
remains unchanged but it is necessary to reduce the number of posts in a
particular job group, involving selecting employees for redundancy.

Please refer to the Redundancy Policy for more details.

Structural Change

In undertaking a structural design within a service area, some jobs may be
deleted if they no longer reflect service requirements and new jobs are created in
their place. All structural changes will be subject to established governance
arrangements.. Where all posts of a particular job type undertaking a particular
remit and within a defined service are to be deleted, all postholders may be
technically redundant. However, in many cases, the new jobs that are created to
replace the redundant jobs may be suitable alternative employment and attempts
will be made to match and support employees in deleted posts to the newly
created jobs. Further details can be found at section 6 below.

Changes to Job Remit, Working Pattern, Location, Hours of Work or Grade

In some cases, the necessary change relates to an existing post that will continue
to exist following the change, albeit with some adjustments (e.g. revised duties or
responsibilities, working patterns, location, hours of work, grade etc). The
necessary changes need to be implemented by varying contracts of employment
and will involve full consultation and discussion with individual employees and
relevant trade union representatives. Following this consultation process, the
employees will be asked to accept the contractual variation. Ultimately, if an
employee does not accept the proposed variation necessary to implement the
required change, it may be necessary to terminate the existing contract (with
appropriate notice) and issue a new contract which contains the required
contractual terms.

Where an employee does not accept the proposal to vary contractual terms,
before moving to dismissal, there will be a need to consult on proposed
dismissal(s). For further information, please see section 6 − Consultation and
Engagement.



The ongoing monitoring and review of Council services will lead to changes in the
way services are designed and delivered. This will have implications for the
working patterns and arrangements of employees providing those services, with
an increasing requirement for flexibility and mobility (e.g. home working
arrangements, hot−desking and touch−down locations). Although these new ways
of working will not necessarily require contractual changes, any such proposals
will be discussed with the employees who may be affected and the relevant trade
union representatives at an early point.

Changes to Service Delivery Arrangements

The Council is committed to ensuring the maintenance of an organisational
structure fit for purpose to take the organisation forward with due regard to the
service delivery and financial challenges that lie ahead. Service reviews may
result in changes to workforce numbers, job remits, structural design and working
hours/patterns. However, on occasion, they may also result in a change of
service provider, which has a potentially significant workforce implication through
the transfer of work to another organisation and the application the Transfer of
Undertakings (Protection of Employment) Regulations TUPE 2006 (as amended),
or of a process aligned to the principles of TUPE, even where TUPE does not
apply in strict legal terms. Section 8 below outlines the Council's process to
manage TUPE.

5. MEASURES TO AVOID DISPLACEMENT OF EMPLOYEES

The Council recognises the importance of careful workforce planning in meeting
future service demands and it expects Services, when contemplating changed
methods of service delivery to assess implications for workforce requirements
and plan accordingly. Planning for change includes continuous and meaningful
communication to ensure that all levels of employees are aware of changes as
they occur and the impact these changes will have on service provision and
working arrangements.

Under s139 of the Employment Rights Act 1996, a redundancy will be seen to
have taken place if the dismissal is wholly or mainly attributable to:

• the fact that the employer has ceased or intends to cease to carry on the
business for the purposes for which the employee was employed or in the
place where the employee was so employed, or

• the fact that the requirements of the business for employees to carry out
work of a particular kind have ceased or diminished or are expected to
cease or diminish, or for employees to carry out work of a particular kind in
the place where the employee was employed by the employer have ceased
or diminished or are expected to cease or diminish.

Changes within the workplace which result in redundancies will not always
be the result of a plan to achieve staffing reductions. (For example, when
jobs considered to be redundant are replaced with completely new
positions. This



has the potential to lead to a redundancy situation.) However, regardless of
the reason for the redundancy, the Council will make every effort to avoid or
minimise the number of possible redundancies by considering any or all of
the following:

• Restricting or freezing recruitment of permanent employees
• Reducing or eliminating overtime
• Reducing or eliminating the use of casual workers
• Re−training to allow affected employees to undertake suitable alternative

employment
• Seeking voluntary earnings reductions
• Seeking applications for voluntary severance
• Freezing or reducing the number of temporary employees
• Restrict the use of agency or temporary workers

Such specific measures under consideration will be subject to full and open
consultation with the Trade Unions.

6. CONSULTATION AND ENGAGEMENT

The Council is committed to consulting trade union colleagues on all
aspects of workforce changes. This commitment is based on the following
principles

• Communicating openly and honestly with representatives, outlining the
rationale for change and the associated proposals

• Giving clear and up to date information
• Ensuring trade union representatives are provided with adequate time to

appropriately participate in consultation and represent their members as
and when required

• It is recognised that meaningful consultation may lead to a change in the
draft proposals

It is recognised that this consultation exercise may ultimately lead to a
consultation around the proposal which will lead to redundancy. In such
circumstances, the Council has a statutory duty to consult with the
recognised trade unions when it is proposed that collective redundancies
will be necessary. The duty is to consult the trade union representatives of
any employees who may be affected by the proposed dismissals or
measures taken in connection with those dismissals, whether or not the
Service proposes to dismiss them. Ultimately, and importantly, there must
be individual consultation with employees selected for redundancy but this
will be at a later stage in the consultation.

The statutory period of consultation will either be 30 days where between 20
and 99 employees are to be made redundant within a period of 90 days or
less; or 45 days where over 100 are to be made redundant within a period
of 90 days or less. While there is no legal obligation to do so, Services
should aim as far as possible to apply similar timescales for consultation



where less than 20 employees are involved. Where it is anticipated that
fixed term contracts will terminate and will not be renewed within the 90 day
period, as part of the proposal, these employees should be included in the
numbers for the purpose of determining the consultation requirement.

The consultation should be undertaken in good time with a view to avoiding
or limiting the effects of redundancies and, therefore, the consultation
procedure should be the commencement stage in the whole redundancy
process, whether or not employees ultimately are made redundant, either
on a voluntary or compulsory basis (although for the purposes of this
document both are deemed to be a dismissal on the grounds of
redundancy). It is through this process that options should be considered
for avoiding dismissals, reducing the numbers to be dismissed or mitigating
the consequences of dismissals, and before discussion takes place with
individual employees.

The information for consultation purposes with the trade unions must be
provided in writing and include:

• The reasons for the proposals;
The numbers and description of employees which it is proposed to
dismiss.

• The total number of employees who will form the pool for selection for
redundancy ( this can be greater than the number of employees
anticipated to be made redundant)

• The proposed method for carrying out the redundancies (the selection
criteria, including whether volunteers will be sought and from which
areas of the Service)

• The time period over which any dismissals are to be made.
• The proposed method of calculating the amount of redundancy

payments to be made.

At the early stages of consultation, managers should keep their employees
generally informed on matters (including employees on maternity, adoption,
carer's or sick leave) and that the formal consultation is progressing with
the trade unions.

It is important to communicate effectively and regularly with employees
while managing any organisational change − a number of whom may not
be members of a trade union. Managers should take particular care to
consider the timing and consistency of the information given to employees.
It is critical that, wherever possible, briefings are aligned to ensure that all
employees are given a clear and consistent message at a similar stage in
the process. Such meetings should be led by an appropriate level of
management representative, involving HR support and should outline what
is happening, why it is happening and the way in which the change may be
implemented. Reference should also be made to anticipated timescales for
change and to any reports to committee required and where/when these
can be accessed. It is important to advise employees of how the changes
will impact on them in terms of hours worked, location where work is carried
out, roles and responsibilities, potential grade changes and the methods of
selection/matching/redeployment that will be used.



Communication with staff can be via team meetings, special briefings,
question and answer documentation and individual discussions. Even
when there is no progress, staff should be informed appropriately so that
uncertainty, rumour and speculation are minimised. Open and regular
communication is critical to employee engagement during times of any
organisational change and should be handled sensitively and fairly.

7. THE MATCHING PROCESS

The consequence of workforce changes will, at times, lead to a position
where a number of jobs (which no longer meet the needs of the Service)
are deleted and new, and different jobs are created. In such
circumstances, it will be necessary to consider whether it is possible to
match the employees displaced by the post deletions to the newly created
posts. All considerations around the potential for matching should be
discussed with HR support at the earliest opportunity.

Where a job is to be re−configured, the existing job remit will be varied and
there will be no need to delete the post and create a new one. This will be
dealt with by varying existing contracts of employment and is not covered
by the Matching Process.

The similarity between the deleted and newly created job is critical. While
in some circumstances, the employee may technically be redundant, before
progressing the redundancy or seeking redeployment, a process will be
undertaken to consider whether it is appropriate to match the displaced
employee to the newly created posts. If the employee refuses the offer of
new employment, he or she will lose the right to a redundancy payment if
the offer constituted an offer of suitable employment and the refusal was
unreasonable. He or she will still, however, be regarded as having been
dismissed by reason of redundancy.

The Head of Business (Organisational & People Solutions) has
responsibility for overseeing all matching exercises and their compliance
with established procedure.

Process

In order to determine whether current posts match those in the new
structure, job matching criteria should be used to identify any overlap by:

• Grade
• Role purpose and key activities
• Skills, experience, qualification requirements of the current job and new

job.

While individual circumstances will vary, it should be noted that generic
responsibilities that exist in both the deleted and new post (such as
supervising staff or ensuring compliance with health and safety) will not
make an employee eligible for matching if the deleted post did not include
any of the post specific duties of the new job.



Decisions on matching are normally made with reference to an employee's
substantive post excluding other temporary acting up or secondment
arrangements. This would include the substantive posts of employees who
may be undertaking higher duties or on secondment to another part of the
Service or outwith the Service/Council. However, when considering
potential matches for those employees undertaking higher duties or on
secondment, reference will be made to the Fixed−term Employees
(Prevention of Less Favourable Treatment) Regulations 2002, when
considering a reasonable match alongside the higher duties/secondment
position to ensure that the potential match is suitable when taking into
account the length of time the individual may have spent in secondment or
undertaking higher duties.

The outcome of the initial job matching exercise will be to define all roles
under the old structure against roles under the new structure by reference to
one of the following categories:

• Direct match
• Partial match
• New positions
• Restricted interview
• Open recruitment (internal, and as appropriate, external)

Implementation Process

Where a service review or structural redesign is likely to result in post
deletions and a potential matching exercise, communication with trade
unions and employees will take place at an early stage. Communication
through line manager briefings will also form an important part of ensuring
that all employees (including non union members) are given the opportunity
to understand the proposals and ask questions of their managers. Such line
manager briefings may also include staff who, ultimately, will not be at risk
as a result of the proposed workforce change.

Employees displaced as a result of deletion of their post will advised of the
following:

• That their post has been deleted and the reason for this
• New posts have been created which might represent suitable alternative

employment
• A matching process be undertaken to match displaced employees to

newly created posts, where this is appropriate
• They are required to completed a pro−forma providing details of their

past and current employment, qualifications held, their skills and
experience to assist the matching and selection process

• Details of any posts which appear to be a potential, suitable match
where appropriate

• That they should rank the identified potential match posts in order of
preference (where more than one post is identified)

• That the employee should identify additional or alternative posts which
he or she consider to be a potentially suitable match

• That it will be for the manager to ultimately determine if additional or
alternative posts are potentially a suitable or partial match.



Where there are more employees carrying out the duties currently than
there are new or remaining posts within the new structure, the
implementation proposal will confirm the need for a competitive selection
exercise to determine who will fill the new post(s).

Where posts are completely new (i.e there is no partial match), the Council
will initially offer the positions internally, which may be on a restricted basis,
and will seek to re−train staff, where this is possible and practicable, in order
to minimise the risk of redundancy and secure suitable alternative
employment for the individuals concerned. However, there can be no
guarantee that the new positions will be offered to displaced employees and
appointments will only be made where staff have the skills, qualities and
qualifications required to fulfil the requirements of the new posts. In such
circumstances, where it has not been possible to fill the positions internally,
it will be necessary to undertake an external recruitment exercise in the
established manner.

Where an employee is not appointed to any of the new jobs which were
potentially a suitable match, he or she will effectively be in a redundancy
situation, the Redundancy Policy will apply and the employee will be issued
with appropriate notice of termination on the grounds of redundancy.
However, the Council will continue to identify suitable alternative posts
during the period of notice. The termination date should not be extended in
anticipation of posts becoming vacant in the future.

Support to Employees Affected by Workforce Change

An employee who accepts a lower graded post, as a result of a workforce
change linked to redundancy, will have his/her earnings preserved on a
cash conserved basis for 18 months. Thereafter, the employee will receive
the rate of pay for the new job. See Guidance on Handling Redundancies
for more information.

Where, as a result of a redeployment arising from redundancy or Servicere−structure,
employees are required to move to a different work location,

consideration will be given to reimbursement of excess travel expenses.
This will also apply in all circumstances where relocation (on a permanent
basis) is beyond the employee's control. The excess shall be calculated on
the basis of the bus fares or standard rail travel or, if the employee travels
by private motor vehicle, on the basis of the public transport mileage rate.
Excess travel expenses will be paid for a maximum period of up to18
months.

Members of the Strathclyde Pension Fund who experience a drop in
pensionable pay through circumstances outwith their control will receive
some protection through Regulation 22 of the Local Government Pension
Scheme (Scotland) Regulations 1998. Scheme members are entitled to a
certificate of protection from the Council (subject to time limited restrictions).
Where a Certificate of Material Change is issued, the member's pension
benefits on leaving will be protected for 10 years from the date of the
reduction.



Employees who feel that they would benefit from support to cope with
workplace change may contact the Council's employee counselling provider

− Time for Talking − on 0800 970 3980. Alternatively, referrals can be made
to this service via the line manager.

Subject to operational requirements, employees in a compulsory
redundancy situation will be given reasonable time off work with pay during
their notice period to look for alternative work, seek retraining opportunities
or to attend interviews. Evidence of interview arrangements or training
attendance will be required to be shown to the line manager. This will be up
to the equivalent of one of the employee's working weeks. For employees
leaving the organisation on a voluntary redundancy basis, managers will
have the discretion to offer time off with pay, again up to the equivalent of
one working week, but this should not be considered an automatic
entitlement. Terms outlined within this Framework associated with time off
to look for work supersede existing terms within the Redundancy Policy.

8. TRANSFER OF UNDERTAKING (PROTECTION OF EMPLOYMENT)
REGULATIONS (TUPE)

The Transfer of Undertakings (Protection of Employment) Regulations 2006,
as amended, 2014 is the principal source of legislation governing the transfer
of an undertaking, or part of one, to another. The regulations are designed
to protect the rights of employees in a transfer situation. The terms and
conditions of transferred employees should be safeguarded by application of
the principles of TUPE, even where TUPE does not apply in strict legal
terms.

The TUPE regulations will apply in the following situations:

• A transfer of an undertaking, business or part of an undertaking or
business, where there is a transfer of an economic entity which retains its
identity; and

• A service provision change − for example, where a contract to provide a
client (public or private sector) with a business service is:

• awarded to a contractor (contracted out or out−sourced); or
• re−let to a new contractor on subsequent re−entering (reassigned);

or
• ended with the bringing in−house of the service activities

(contracted in or in−sourced).
0

The Council has a duty to inform appropriate representatives of 'affected
employees' of the following:

• The fact that a transfer is to take place, the date or proposed date of the
transfer and the reason for the transfer.

• The legal economic and social implications of the transfer for any
affected employees.

• The measure which it is envisaged will be taken in relation to the
affected employees, in connection with the transfer (whether
advantageous or not), or if it envisages that no measures will be taken.



• Measures which it is envisaged the transferee will take in relation to any
affected employees who will become employees of the transferee after
the transfer, of if no measures will be taken, that fact.

• The statutory duty to consult only arises if the Council envisages that it
will be taking measures in relation to the transfer. However, the duty to
provide information does not rely on the statutory duty to consult
applying.

Legal Implications

contracts, statutory rights and collective agreements.

Economic Implications

This will include:

• Impact on employees remuneration or benefits
• Information about new employer to assess its worth

Information provided formally in writing

The duty to consult arises where the transferor envisages taking measures,
in connection with the transfer, in relation to an affected employee.
Consultation must be with a view to seeking agreement. The transferor
must consider and respond to any representations. If any representations
are rejected, reasons must be given.

Timing of Consultation

Consultation must begin long enough before the measures are to be taken,
to enable meaningful consultation to be carried out (any claim in relation to
a failure to consult must be brought within three months of the relevant
transfer therefore it would follow that consultation should be completed
before transfer takes place, irrespective of when the measures are
scheduled to be taken).

Employee Liability Information

The due diligence process must take place at least 14 days before transfer.

The Council accepts that employees have the right to object to a transfer
under TUPE and so will not transfer. However, in such circumstances their
employment will come to an end at the date of transfer and they will be
treated as having resigned from the transferor employer, rather than having
been dismissed.
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