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1. Background 
 
1.1 A request was received from the Forestry Commission to promote a Tree 

Preservation Order on land at and surrounding Millcroft Mill, Millcroft Road, 
Cumbernauld following receipt of complaints regarding the removal of trees within 
this land. 

 
 

 
2. Report 
 
2.1 Delegated approval to promote the Tree Preservation Order in accordance with the 

provisions of the Town and Country Planning (Scotland) Act 1997, as amended, was 
sought and agreed by the Convener of Planning and Elected Members of Ward 8 
between 26 January and 18 February 2019.   

 
2.2 The proposal was to designate “a group of trees” for the Tree Preservation Order 

specified by reference to an area, which will ensure that the trees will receive protected 

status and would require prior consent from the planning authority before works to lop, 

Executive Summary 

The purpose of this report is to confirm a Tree Preservation Order on land at and 
surrounding Millcroft Mill, Millcroft Road, Cumbernauld. 
 

Recommendations 

It is recommended that under the powers of the Town and Country Planning (Scotland) 
Act 1997, as amended, that the Planning Committee confirm the Tree Preservation Order 
which is located on land at and surrounding Millcroft Mill, Millcroft Road, Cumbernauld 
and is identified by the boundaries of this plan which accompanies this report (see 
Appendix 1). 
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top or fell them can be implemented. The designation of the Tree Preservation Order 

will allow the local planning authority to protect the trees as they are expedient in the 

interests of amenity of the area and Millcroft Mill, the adjacent B Grade Listed Building.   

2.3  The Tree Preservation Order was issued and took effect on 5 March 2019. One 
objection was received.  The main points of objection are detailed below: 
 
1. Absence of any Informed Assessment of Amenity Value 
a) The primary reason for the designation of a TPO was the need to protect the 

amenity and setting of the Grade B Listed Building at Millcroft Mill. 
b) The extent to which reliance may be placed on a TPO to secure the protection of 

the Listed Building is questionable.  A more holistic view is needed.  Recent 
works undertake by the owner of the Mill has had and will continue to have a 
more significant adverse effect on the setting of the listed building than any of the 
positive tree management works recently undertaken by the objector. 

c) The owner of the Mill has planted a large number of Cupressus Leylandii around 
the perimeter of the property.  The Leylandii is totally unsympathetic to the 
historic integrity of the listed building and its setting.  This dimuntion in amenity 
value of the listed building attributable to the recent actions of the owner must be 
taken into account and fully weighed up by the Council in their consideration of 
this matter before the TPO can be confirmed. 

d) No amenity assessment has been presented in support of the TPO and no 
explanation has been presented with the TPO to explain the rationale behind its 
designation. 

e) Good practice in England and Wales suggests that the extent to which the trees 
or woodlands can be seen by the general public should inform the planning 
authority’s assessment of whether its impact on the local environment is 
significant.  If the trees cannot be seen or are just barely visible form a public 
place, a TPO would only be justified in exceptional circumstance. 

f) In the case of TPO NLC/N/06 2019 very few trees within the total area covered by 
the TPO are visible from any public place.  

g) It is evident that an inspection undertaken from the limited vantage points confirm 
that only about 5% of the total area of the TPO has been inspected by the 
Council Officer who recommended the designation of the TPO.  This is clearly 
contrary to all the advice on good practice and calls into question the 
thoroughness and objectivity of whatever assessment was undertaken. 

h) The explanation provided by the Planning and Place Manger suggests that no 
formal records exists of the evidence recorded by the Council Officer and that the 
qualifications of the Council Officer undertaking the assessment have not been 
divulged.  The letter suggests that the TPO is further justified by the need to give 
greater protection to the trees and woodlands which support the objectives 
contained in the North Lanarkshire Biodiversity Action Plan.   

i) The principles or actions of the Biodiversity Action Plan is not challenged but 
raises the question in what way the designation of a TPO in this location 
specifically supports the Biodiversity Action Plan.  The justification contained 
within the TPO makes no reference to any evidence which suggests the land is 
particularly significant in terms of biodiversity to merit additional protection.  As 
the inspecting officer from the Council did not enter any of the land proposed for 
the TPO, it can readily be concluded that the Council has no evidence to suggest 
that any natural heritage or biodiversity resources meriting protection in the public 
interest are at risk in this location. 

 
 
 
In response to the points above I would offer the following comments: 

 



1.   Absence of any Informed Assessment of Amenity Value 
a.   Under Section 160 of the Town and Country Planning (Scotland) Act 1997, as   

  amended “a Planning Authority have the power to make a Tree Preservation  
  Order if it appears to them that the requirements of subsection (1A) are met,  
  make an order specifying any trees, groups of trees or woodlands in their district  
  and providing for their preservation.   
  (1A) Those requirements are (either or both) – (a) that it is expedient in the  
  interests of amenity to make that provision, (b) that the trees, groups of trees or  
  woodlands are of cultural or historical significance”. 

 
   The Planning Authority in this particular instance made a Tree Preservation Order  
   under the requirements of subsection (1A)(a), as it is considered that the  
   designation of a Tree Preservation Order will allow the local planning authority to 
   protect the trees as they are expedient in the interests of amenity of the area and  
   also the setting of the B Grade Listed Building. 

 
b&c. The recent works and tree planting at the Listed Building is not a 
         consideration when confirming this Tree Preservation Order. 
 
d-g. Tree Preservation Orders in Scotland are made under the legislation for  
       Scotland.  Government Guidance in England and Wales is not relevant to the  
       making of a Tree Preservation Order in Scotland where the provisions are set  
       out in the Town and Country Planning (Tree Preservation Order and Trees in  
       Conservation Areas) (Scotland) Regulations 2010. 

 
h&i. In terms of the Biodiversity Plan, woodland is a Local Biodiversity Action Plan  
       priority habitat and as such it is the Council’s aim and objective to maintain and   
       expand the current extent of woodland within North Lanarkshire. This woodland  
       corridor is considered important in helping to create a wildlife corridor which is  
       critical for the maintenance of ecological processes including allowing for the  
       movement of animals and the continuation of viable populations.  The protection  
       of this woodland by a Tree Preservation Order will help prevent any further tree  
       felling in this area. 
 
2. Extent to Which it is Expedient to Serve a TPO 
a) No explanation is provided as to the reasons for expediency or to suggest other 

actions which might be considered by the Council to address any perceived 
threat to natural heritage resources which may be considered to be at risk. 

b) Good practice advises that even in cases where trees may merit protection on 
amenity grounds – ‘it may not be expedient to make it the subject of a TPO in 
respect of trees which are under good arboricultural or silvicultural management’. 

c) The objector is a fully qualified experienced tree surgeon and is a local authority 
approved contractor.  He is trained and qualified in all aspects of tree care.  The 
land in his ownership is under expert arboricultural stewardship therefore a tree 
preservation order cannot be justified in terms of expediency. 

d) A long established planning principle is that the planning systems exists to protect 
the public interest and not to protect personal interests of an individual against 
the actions of another.  The woodland management measures which prompted 
the complaint which led to the designation of the TPO involved the selective 
removal of dead and dying trees, and their replacement with indigenous species.  
The age and state of health of the trees can be seen from the remaining tree 
stumps.  The Act provides that nothing in a TPO shall prohibit the uprooting, 
felling or topping of trees if the action is urgently necessary in the interest of 
safety or it is necessary for the prevention or abatement of a nuisance.  Other 
than perpetuating correspondence and unnecessary procedures the TPO will be 
of no effect preventing urgent woodland management. 



 
 
In response to the points above I would offer the following comments: 
 
2.   Extent to Which it is Expedient to Serve a TPO 
a. The Town and Country Planning (Tree Preservation Order and Trees in 

Conservation Areas) (Scotland) Regulations 2010 states that “A Planning 
authority must as soon as practicable after making a tree preservation order (d) 
give notice to all interested persons containing the information specified in 
paragraphs (b) (i), (iii) and (iv) together with a copy of the tree preservation 
order”.  (b), (i), (iii) and (iv) are the details of the grounds for making the TPO, 
how representations with respect to TPOs may be made to the planning authority 
and the date by which any representation must be made to the planning authority.  
It does not ask the Planning authority to provide an explanation of the wording of 
the Order or enter into negotiations with the land owners before serving the 
Order. 

b. There is no equivalent guidance available in Scotland relating to ‘good practice’ 
for serving TPOs as that referred to for England and Wales by the objector. 

c. The Planning Authority have made this TPO as they consider that the trees are 
worthy of a TPO. 

d. In terms of urgent woodland management within a TPO area, if the owner of a 
protected tree requires to carry out work for safety reasons, they are generally 
allowed to carry out the necessary work to remove the immediate threat provided 
written notice of the proposed work is given to the Council as soon as emergency 
tree works are considered necessary.  If however work is immediately required, 
the owner may carry out the necessary works as long as they can retrospectively 
provide evidence of the urgency of the situation to the Council such as 
photographs indicating the tree’s condition, a report from a qualified tree surgeon 
stating why the work is necessary and/or affidavits confirming that the tree is a 
danger to safety.  In addition it also allows the Planning Authority to request 
replacement planting, when required. 

 
3. Staffing and Financial implications 
a) The making of a TPO is not an end-in-itself and should not be entered into lightly.  

Effective management of the TPO involves much more than the regulator 
process.  Effective management commits the Council to undertake an initial 
detailed survey and to ongoing inspection and assessment in perpetuity.  A 
register of all applications and enquiries must be maintained and the Council can 
be exposed to claims for compensation for loss or damage caused or incurred as 
a result of any refusal of any consent under the TPO. 

 

 For these reasons TPOs should only be made where trees have an exceptional 
amenity value and it serves the public interest to safeguard that amenity.  It is 
submitted that neither of these circumstances apply in respect of TPO NLC/C/06 
2019.  The Council is urged to reject the need for this TPO for the reasons stated 
above. 

 
In response to the points above I would offer the following comments: 
 
3. Staffing and Financial implications 
a. Trees covered by a Tree Preservation Order are protected by legislation to ensure     

that any works to the trees are controlled by the local planning authority.  It does not 

prevent any necessary works to trees taking place. It does however provide a 

mechanism to ensure that only acceptable works take place to the protected trees.  It 

does not remove the responsibility or “duty of care” from the owner of the trees to 

ensure that their trees does not become a danger to the public. 



2.4       For these reasons I would recommend that the Planning Committee agree to confirm  

this Order as it will ensure that these trees are protected and prevent any unnecessary 

tree felling on the site. 

  
 

3. Equality and Diversity 
 
3.1 Fairer Scotland Duty 
 

The promotion of The Tree Preservation Order does not affect this Duty. 
  
3.2 Equality Impact Assessment  
 

Is not required in this case. 
   

 
4. Implications 
 
4.1 Financial Impact 
 

There will be a financial implication to the Council arising from the designation of the 
Tree Preservation Order, the costs of which will be met from the Planning & Place 
Revenue Budget. 

 
4.2 HR/Policy/Legislative Impact 
 

Trees covered by a Tree Preservation Order, are protected by legislation to ensure 
that any works to the trees are controlled by the local planning authority. 

   
4.3 Environmental Impact 
 

The Tree Preservation Order will give greater protection of trees and woodland which 
supports the objectives contained in the North Lanarkshire Biodiversity Action Plan.   

 
4.4 Risk Impact  
 

There is no risk foreseen as the Tree Preservation Order does not remove the 
responsibility or “duty of care” from the owner of the trees to ensure that their trees do 
not become a danger to the public. 

 
 

5. Measures of success 
 
5.1 The promotion of the Tree Preservation Order will ensure that the trees are 

protected. 
 

 
6. Supporting documents 
 
6.1 Appendix 1 – Location plan which indicates the boundary of the Tree Preservation 

Order 
 
 
 



 
 
Lorna Bowden 
Planning and Place Manager 
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