
DELEGATED REPORT

PLANNING APP No: 18/01283/AMD

Date Application Valid: 22nd August 2018
KPI Deadline: KPI Target Met?

Proposal Variation of condition 15 of permission 04/02082/FLJL (modify delivery hours)

Address Asda Store Case Officer:
Watson Street Mr Gordon Arthur
Motherwell
North Lanarkshire

Local Plan Policies
North Lanarkshire Local Plan

RTC 1A − Town Centre
DSP4 − Quality of Development

The site is located within an area zoned as RTC 1 A − Town Centres which seeks to
protect the network of centre as the continuing focus of retail, leisure and community
uses and ancillary uses subject to impact on the town centre and provision for servicing
and parking. The North Lanarkshire Local Plan also requires such developments to be
assessed against DSP 4 (Quality of Development) which states that development will
only be permitted where high standards of site planning and sustainable design are
achieved. Developments are required to integrate successfully into the local and wider
area in terms of the suitability of the site, amenity impacts and its setting and design.

Planning History
The following applications are relevant in the development of this site:

• 04/02082/FUL Erection of Class 1 Retail Superstore (70,800sq ft. gross) with Associated
Access Parking, Landscaping and Infrastructure, Including Improvement of Pedestrian
Links to Town Centre Application approved 2911 March 2005.

• 05/00576/AMD Amendment to Planning Consent No. S/04/02082/FUL for Physical
Alterations & Variation to Condition No.21 of said Consent to Increase the Gross Retail
Floor space to 71,800 Sq. Ft. approved 61h June 2006.

• 05101326/AMD Amendment to Planning Consent S/04/02082/FUL to Vary Condition No 15
of said Consent to allow for an Increase in Delivery Times from 0800−2200 to 0600−2200
application refused 30 ' December 2005.

• 13/02333/FUL Erection of a "Click & Collect" Canopy, Relocation of Steps, Formation of
New Opening within in Existing Wall and Installation of Secure Gate and Access Control
approved 6th February 2014.

• 1 7/00809/FUL Roof Mounted Air Conditioning Unit approved 1 91h July 2017.

Site Visit Date(s) 12th October 2018
Weekly List Date 30th August 2018 Weekly List Expiry Date 20 ' September 2018
Neighbour
Notification Sent 28th August 2018

e
h1N0tcatb0 18th September 2018ExpiryAdvert

Date N/a Advert Expiry Date N/a

Detailed Considerations

Siting
The site is an existing supermarket located in a mixed use retail and residential
area at the edge of Motherwell Town Centre. Hours of operation (delivery) is
currently 08.00 hrs to 22.00 hrs.



The supermarket building is constructed from metal frame and sheeting with
extensive glazing. There are a number of other elements of store and advert
signage on site. The delivery area is located to the south of the site accessed off
Watson Street Motherwell. Service access is via Watson Street via a roundabout
access.

Design and Materials
This application proposes an amendment to permission 04/02082/FUL in
modifying the condition relating to delivery times (condition 15). Conditions were
attached to the principle permission in order to define that permission and to
clarify the detail upon which the permission was approved in accordance with the
aims of the development plan. This application initially sought to revise the
restriction delivery times from the approved 08.00 Hrs to 22.00 Hrs (Monday to
Sunday) to the proposed 06.00 Hrs to Mid Night (Monday to Sunday) with a
single fresh produce delivery between mid−night and 06.00 Hrs The applicant
has requested that this condition be modified with revised delivery times on the
basis that it is unnecessarily restrictive. Consequentially, and as a result of this
proposed change the complementary condition 2 requires the submission of an
updated noise impact assessment based on BS4142, as set out in the extant
permission in order to preserve the level of residential amenity. The applicant
following a meeting on site with planning and pollution control officers proposed
that the revised condition be worded as follows:

'That the hours for deliveries to the store hereby granted planning permission
shall be limited to between 7 am to 11pm on any day, unless otherwise agreed
in writing by the planning authority. The deliveries are to be undertaken in line
with the delivery management plan submitted 13.03.19.'

This arrangement will vary the time window one hour either side to that approved
as opposed to the initial submission of 2 hours either side to that approved with
a single delivery at 06.00. The applicant latterly suggested that a temporary
period of 1 year would be acceptable with a review thereafter.

The wording of the relevant extant conditions are set out below:

2. That before the development hereby permitted starts, a noise assessment
report based on BS4 142, shall be submitted to and agreed in writing by the
Planning Authority. This request shall incorporate proposed mitigation measures,
which shallinclude:−(a)

car park management measures to be followed for any opening hours of the
store out with 8am − 10pm and
(b) a delivery driver code which prevents the use of reversing alarms, and
ensures engines are switched off when stationary.

Reason: To safeguard the amenity of residential properties in the area.

15. That the hours for deliveries to the store hereby granted planning permission
shall be limited to between 8am and 10pm on any day, unless otherwise agreed
in writing by the Planning Authority, following the submission of a BS4 142 Noise
Report (required by Condition 2) which assesses the noise impact of deliveries
out with these hours.

Reason: To safeguard the amenity of residential properties in the area.



PROPOSED DELIVERY HOURS

The applicant latterly requested that the times proposed be altered to an hour
either side of the current delivery times i.e. 7am to 11 pm. Thereafter the
applicant suggested a temporary permission for one year. The proposed
application is therefore to remove the current restriction of delivery times and
replace it as follows;

Days of the week Times

Monday to Sunday 07:00 hours to 23:00 hours

Daylight/Sunlight N/A

Boundary Treatment N/A

Privacy N/A

Adjacent Levels
The site and surrounding area is relatively flat but is overlooked by residential
properties on Watsonville Park, Oakfield Road and Watson Street this residential
area includes high rise flats.

Landscaping (including garden N/A
ground)

Access, Parking & Turning N/A

Site Constraints The site is located within Coal Authority Referral Zone 2 where the standing
advisory notes apply.

Consultation Responses
The following consultee provided comments on the application which are
summarised below:

Consultation I

Pollution control; initially commented that no noise impact assessment has
been submitted in support of the proposed application and that in the absence of
any absence of a noise impact assessment undertaken in terms of BS4142:2014
which assesses the likely impact of the proposed application on the nearest
residential properties at the relevant times of day and night no meaningful
comment on the proposed application could be made. This was considered
particularly relevant given the proximity of the stores delivery yard to Anderson
tower (residential tower block).

Consultation 2

Pollution control; provided the following comments on receipt of further
information 'Environmental Noise Survey and Delivery Noise Impact Assessment
Report − Asda Motherwell' Acoustic Consultancy Partnership Ltd, Portsmouth
(referenced 11229) dated 22nd October, 2018. The report does not provide any
detail of any physical noise attenuation measures to be provided in terms of noise
mitigation in relation to the proposed change of delivery hours, despite the noise
impact being largely described as predicted to have a significant adverse impact
when assessed in terms of BS41 42 by ACP. Following some additional field work
by Pollution Control they advised that



• the applicant's noise consultants have undertaken a noise impact assessment
in terms of the relevant assessment standard and concluded that the effects of
the proposed change will result in a 'significant adverse impact' in terms of
BS41 42.

• if an appropriate noise character correction is added to the ACP predicted
specific noise then the findings of the BS4142 assessment become even more
marked.

Representations

• the predicted maximum noise levels from the unloading operations proposed to
be undertaken in the early morning and at night time are significantly in excess
of the WHO guidelines for the prevention of sleep disturbance at night (i.e. 60dB
LAFmax, outdoor). The predicted maximum noise levels are also significantly above
those maximum noise levels within the existing noise climate which have been
measured in pollution controls field work as described in Appendices 1 and 2 of
their response.

Given the foregoing and having reviewed the aforementioned noise impact
assessment report and having undertaken some field work to validate the
description of the existing noise climate within the local area, Pollution Control
maintained their objection to the proposed change of delivery hours.

Consultation 3

Pollution Control; undertook a joint site visit the premises on 22nd February, 2019
to discuss the potential noise impact from the extension of current delivery times
to the premises. They, however, maintained their objection to the proposed
change of delivery times on the basis that significant adverse noise impacts are
likely to result from the proposed changes. These adverse effects are most likely
to be apparent at weekends. The provision of suitable physical noise mitigation
measures would reduce the noise impact by a calculable amount.

Pollution control maintain their objection to the proposed changes in the absence
of physical noise mitigation measures of the type illustrated and proposed with
reference to the quantifiable insertion loss which such mitigation would provide
to control the predicted adverse noise impacts in terms of BS4142.

Following the standard neighbour notification 5 letters of representation were
received 4 objecting and one supporting. Support comprised representation from
Councillor Agnes Magowan. Representations objecting are summarised as
follows:

. Loss of residential amenity (nocturnal disturbance).

• The operators continually breach planning controls on the existing
permission.

• There is currently 14 hours a day in which to make deliveries this is
sufficient.

Representation in support of the proposal is summarised as follows:

The current delivery arrangement impacts negatively on the shops operation and
changes are required to meet customer demand and expectation. A revision of
delivery times may lead to additional employment of staff unpacking goods at
rearranged and extended delivery times.



Any Other Material
Considerations SCOTTISH GOVERNMENT GUIDANCE IN RELATION TO NOISE IMPACT

A

The relevant Scottish Government guidance in relation to assessment of the
noise impact from a proposed change of operating hours is contained within
PAN 112011 − Planning and Noise (March 2011).

The associated Technical Guidance provides an example of a noise impact
assessment undertaken to assess a new noisy development affecting a noise
sensitive building using BS4142.

BS4142 PRINCIPLES

The measurement and assessment standard BS4I 42 has been in use for around
50 years and in all of its previous versions has always used the principles of
comparing a rated source noise level against a background noise level
representative of the local area.

In order to take into account the characteristics of particular types of industrial or
commercial noise activities (e.g. the unloading of goods at a warehouse) BS41 42
provides a method for the rating of the specific noise depending on how
perceptible various characteristics of the noise are (or are likely to be) at the
receiver location. These noise characteristics include its tonality, its impulsivity,
its intermittency or other distinctive features.

Report

This planning application was submitted under the terms of Section 42 of the Town and Country Planning
(Scotland) Act 1997, which allows for the determination of applications to develop land without compliance with
conditions previously attached to existing planning consent.

Section 42 of the Act sets out that on receiving such an application, the Planning Authority need only consider
the question of the conditions subject to which planning permission was granted. If it is decided that planning
permission should be granted subject to different conditions, or that it should be granted unconditionally,
planning permission should be granted.

Conversely, should it be decided that planning permission be granted with the same conditions to which the
previous permission was approved, then planning permission should be refused.

The purpose of this application is therefore to seek the modification of condition within terms of the current
development plan and other material considerations, while considering the provisions of Circular 4/1998 the
use of Planning Conditions in Planning Permission.

In accordance with Section 25 of the Town and Country Planning (Scotland) Act 1997, planning decisions must
be made in accordance with the Development Plan unless material considerations indicate otherwise.

Development Plan:

The Development Plan consists of the Clyde Plan Strategic Development Plan 2017 and the North Lanarkshire
Local Plan. The application is not of strategic significance due to the scale of the proposed changes and
principle policy designation of the site in the adopted Local Plan.

The principle policy is RTC1A (Town Centres) supporting comparison and convenience retail development.
The existing store continues to comply with the principle policy by virtue of location. In considering the proposed
changes this policy seeks to protect this location as the continued focus for retail, civic and community uses
recognising therefore that the current operation benefits from a significant level of support from this policy. That



said, in taking cognisance of this policy, it should be noted that the current condition was placed on the
permission restricting hours of operation at the time of approval to safeguard the amenity of residential
properties in the area . While the merits of the store at this town centre location remains unchallenged it should
also be recognised that the operational management requires adaptation due to commercial pressure. The
applicant during a joint site visit advised that the restrictions on delivery times are impacting on the daily
operations of the store and impacting negatively on customer experience. Consequentially this also requires
consideration of what the proposed change will bring in terms of impact on residential amenity in amending
this condition as requested. This impact is discussed below under policy DSP4 Quality of development.

In considering the potential impact from the changes proposed policy DSP4 Quality of development requires
consideration. Part 3 (f) of this policy requires proposals to integrate successfully into the local area avoiding
harm to the neighbouring amenity by relating well to the existing context and avoiding adverse impact on
existing properties through loss of amenity or disturbance. The degree of materiality attached to the potential
level of disturbance has been quantified in Pollution Controls response (section on consultations above)
following requests from the Service to clarify the likely noise impact. It was concluded that additional noise
levels resulting from the proposed changes in delivery times remained undiminished and in excess of the
accepted standard referred to in the planning condition. The applicant has sought to reduce the duration of
unacceptable noise levels, in proposing a shortened variation on delivery hours, latterly suggesting a temporary
permission may be appropriate. However, this approach serves only to reduce the duration of disturbance to
adjacent residents rather than the potentially excessive noise levels in themselves thereby arguably reducing
the materiality of the impact. Pollution control suggested exploring the potential for physical mitigation which
the applicant rejected. That said the planning condition in question is specific in both providing current standard
as a base line unless otherwise agreed in writing and makes no provision for physical intervention which is
likely to require the submission of a planning application to consider modification of the existing structures in
attenuating noise levels. The extant planning permission, under condition 15, requires changes in delivery
times to be subject to assessment following the submission of a 8S4142 Noise Report (required by Condition
2) in order to assess the noise impact of deliveries out with these hours in safeguarding the amenity of
residential properties in the area. Current delivery times are presently restricted by condition through a delivery
driver code which prevents the use of reversing alarms, and ensures engines are switched off when stationary,
the presumption therefore is that this code will continue and forms no part of the request for variation. In
considering the part of the condition requiring the revised arrangement to concur with BS4142, NLC pollution
control advise that the predicted maximum noise levels from the unloading operations proposed to be
undertaken in the early morning and at night time are significantly in excess of the WHO guidelines for the
prevention of sleep disturbance at night (i.e. 60dB LAFmax, outdoor). The predicted maximum noise levels
are also significantly above those maximum noise levels within the existing noise climate which have been
measured in pollution controls field work as described in their response.

What is therefore being considered is whether the modification of the condition on the standard noise levels is
acceptable when balanced against the stores revised operation. In considering BS BS4142 and the relevant
advice note PAN 1/2011 the advice note comments that a number of measures can be used to control the
source of, or limit exposure to noise, though, such measures should be proportionate and reasonable. The
applicant has however rejected the consideration of physical intervention notwithstanding the impact of noise
levels in restricting their daily operation and potential impact on adjacent residents preferring to contend for the
shortening of the duration of the impact which has been deemed unacceptable by pollution control within the
current standard. The provision of an operational management plan similar to that currently in place (updated
in the applicants submission), however well intentioned, arguably does not conform to the provisions of Circular
4/1998 the use of Planning Conditions in Planning Permission. In that it sets out an internal management
document and complaint procedure for the store over which the planning authority has no control.

The applicant latterly commented that a temporary permission for would be acceptable. The Service in
responding advised that the passage of a year will do nothing to diminish significant noise levels and while it
is proposed as a way forward in resolving the application, it raises the prospect of noise levels remaining
undiminished and the impact on amenity unresolved in a years' time. Planning Circular 4/1998: the use of
conditions in planning permissions, advises that it will rarely be necessary to give a temporary permission to
an applicant who wishes to carry out development which conforms with the provision of the development plan.
It goes on to advise that the material considerations to which regard must be had in granting any permission
are not limited or made different by a decision to make the permission a temporary one. Thus, the reason for



granting a temporary permission can never be that a time−limit is necessary because of the effect of the
development on the amenity of the area.

Given the applicants proposed wording changes the time window without addressing significant noise levels
the Service came to the view that it may prove preferable to physically mitigate the noise impact early course
and resolve the issue once and for all. This view is supported by Pollution Controls comments that mitigation
is only likely to be achievable through some form of wider physical intervention. The applicant preferred to have
the application determined on the basis of the modification of condition rather that considering physical
infrastructure. Pollution control advise that (between 07:00 hours and 08:00 hours) is likely to create enough
loud noise events to make the noise readily distinctive against the acoustic environment at the nearest
properties. The rating level compared against a weekday morning background of around 40dB LAF90(T) results
in a B541 42 comparison of +12', a significant adverse impact without mitigation.

In response to representations, the following comments are given on topic subjects put forward:

The planning service concurs with the view of residents that the change in hours has the potential to result in
nocturnal disturbance and loss of amenity. The Service also recognises that the store is a significant local
employer contributing to the viability and vitality of Motherwell Town Centre.

In conclusion, the principle policy RTC1A (Town Centres) supports comparison and convenience retail
development and the existing store continues to comply with the principle policy by virtue of the character of
the use including location. In considering the proposed changes this policy seeks to protect this location as the
continued focus for retail, civic and community uses recognising therefore that the current operation benefits
from a significant level of support from this policy. The merits of the store location in supporting the function of
the town centre means has not materially changed. However, the applicant during a joint site visit advised that
the restrictions on delivery times are impacting on the daily operations of the store and impacting negatively
on customer experience. That said, in taking cognisance of this policy, it should be noted that the current
condition was placed on the permission restricting hours of operation at the time of approval to safeguard the
amenity of residential properties in the area . While the merits of the store at this town centre location currently
remains undiminished it should also be recognised that the operational management requires adaptation due
to commercial pressure. What is therefore being considered is the effect of the proposed change on the way
the applicant proposes to operate the site. This impact can therefore only be considered against existing
residential amenity with the location of the store having been established by virtue of the extant permission
and conditions.

In considering the re−wording of the condition the applicant, in their proposed wording excludes the potential
for adherence to the principles of BS4142 which takes into account the characteristics of particular types of
industrial or commercial noise activities (e.g. the unloading of goods at a warehouse). BS4142 provides a
method for the rating of the specific noise depending on how perceptible various characteristics of the noise
are (or are likely to be) at the receiver location. While the removal of time restrictions has clear benefits for the
store operation , when considered in isolation the actuality remains that a noise impact assessment is
disregarded and with it the modelled impact on residential amenity. It would therefore not be reasonable to
omit this part of the condition when considering the duration of the impact.

The applicant latterly and informally suggested a temporary permission for one year. The Service in responding
the applicant advised that considering a temporary permission, the passage of a year will do nothing to diminish
noise levels and while it is proposed as a way forward in resolving the application, it raises the prospect of noise
levels remaining undiminished and the impact on amenity unresolved in a years' time. The Service therefore
came to the view that it may be preferable to consider physically mitigation to reduce the noise impact and
resolve the issue once and for all. This position is supported by Pollution Controls comments that mitigation is
only likely to be achievable through mitigation in the form of physical intervention. The revised condition
proposed does not take cognisance of this part of the standing condition, as such, is not considered to comply
with policy DSP4.

It is considered that the hours proposed would result in a significant loss of residential amenity contrary to
Policy DSP4 which cannot satisfactorily be resolved through the modification of planning conditions in the
absence of appropriate noise mitigation. Due consideration has been given to the representations objecting to



the application and reason has been found to warrant the refusal of this application. It is therefore
recommended that planning permission is refused.

Date 17th June 2019

Reasoned Justification

The development does not concur with Policy DSP4 (Quality of Development) within the adopted North
Lanarkshire Local Plan, as such, the hours proposed would result in a significant loss of residential amenity
contrary to Policy DSP4 which cannot satisfactorily be resolved through the modification of planning
conditions in the absence of appropriate noise mitigation.

Recommendation: Refuse for the following Reason:

1. The proposed revision of operating hours will result in a significant loss of residential amenity which
cannot satisfactorily be resolved through the modification of planning conditions in the absence of
appropriate noise mitigation, as such, does not concur with Policy DSP4 (Quality of Development) of the
Adopted North Lanarkshire Local Plan.


