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Fleming House 2 Tryst Road Cumbernauld G67 1JW  Tel: 01236 632500  Fax: 01698 302115  Email: esdm@northlan.gov.uk 

Applications cannot be validated until all the necessary documentation has been submitted and the required fee has been paid.

Thank you for completing this application form:

ONLINE REFERENCE 100269337-001

The online reference is the unique reference for your online form only. The  Planning Authority will allocate an Application Number when 
your form is validated. Please quote this reference if you need to contact the planning Authority about this application.

Applicant or Agent Details
Are you an applicant or an agent? * (An agent is an architect, consultant or someone else acting
on behalf of the applicant in connection with this application)  Applicant  Agent

Agent Details
Please enter Agent details

Company/Organisation:

Ref. Number: You must enter a Building Name or Number, or both: *

First Name: * Building Name:

Last Name: *  Building Number:

Address 1
Telephone Number: * (Street): *

Extension Number: Address 2:

Mobile Number: Town/City: *

Fax Number: Country: *

Postcode: *

Email Address: *

Is the applicant an individual or an organisation/corporate entity? *

  Individual    Organisation/Corporate entity

DM Hall

Paul

Houghton

Station Road

The Mill

01786833800

FK9 4JS

United Kingdom

Bridge of Allan

The Mill

01786833800

paul.houghton@dmhall.co.uk
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Applicant Details
Please enter Applicant details

Title: You must enter a Building Name or Number, or both: *

Other Title: Building Name:

First Name: * Building Number:

Address 1
Last Name: * (Street): *

Company/Organisation Address 2:

Telephone Number: * Town/City: *

Extension Number: Country: *

Mobile Number: Postcode: *

Fax Number:

Email Address: *

Site Address Details
Planning Authority: 

Full postal address of the site (including postcode where available):

Address 1:  

Address 2:

Address 3:

Address 4:

Address 5:

Town/City/Settlement:

Post Code:

Please identify/describe the location of the site or sites

Northing Easting

Mr

Mark

North Lanarkshire Council

Flockhart Lime Crescent

78

G67 3PQ

Land South Of 1 Milncroft Farm Millcroft Road Cumbernauld North Lanarkshire

Scotland 

Cumbernauld 

paul.houghton@dmhall.co.uk 



Page 3 of 5

Description of Proposal
Please provide a description of your proposal to which your review relates. The description should be the same as given in the 
application form, or as amended with the agreement of the planning authority: *
(Max 500 characters)

Type of Application
What type of application did you submit to the planning authority? *

  Application for planning permission (including householder application but excluding application to work minerals).

  Application for planning permission in principle.

  Further application.

  Application for approval of matters specified in conditions.

What does your review relate to? *

  Refusal Notice.

 Grant of permission with Conditions imposed.

  No decision reached within the prescribed period (two months after validation date or any agreed extension) – deemed refusal.

Statement of reasons for seeking review
You must state in full, why you are a seeking a review of the planning authority’s decision (or failure to make a decision). Your statement 
must set out all matters you consider require  to be taken into account in determining your review. If necessary this can be provided as a 
separate document in the ‘Supporting Documents’ section: *  (Max 500 characters)

Note: you are unlikely to have a further opportunity to add to your statement of appeal at a later date, so it is essential that you produce 
all of the information you want the decision-maker to take into account.

You should not however raise any new matter which was not before the planning authority at the time it decided your application (or at 
the time expiry of the period of determination), unless you can demonstrate that the new matter could not have been raised before that 
time or that it not being raised before that time is a consequence of exceptional circumstances.

Have you raised any matters which were not before the appointed officer  at the time the  Yes   No
Determination on your application was made? *

If yes, you should explain in the box below, why you are raising the new matter, why it was not raised with the appointed officer before 
your application was determined and why you consider it should be considered in your review: * (Max 500 characters)

Conversion and extension of partially constructed storage building to create one self contained dwellinghouse

Please see attached statement.
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Please provide a list of all supporting documents, materials and evidence which you wish to submit with your notice of review and intend 
to rely on in support of your review. You can attach these documents electronically later in the process: * (Max 500 characters)

Application Details

Please provide the application reference no. given to you by your planning 
authority for your previous application.

What date was the application submitted to the planning authority? *

What date was the decision issued by the planning authority? *

Review Procedure
The Local Review Body will decide on the procedure to be used to determine your review and may at any time during the review 
process require that further information or representations be made to enable them to determine the review. Further information may be 
required by one or a combination of procedures, such as: written submissions; the holding of one or more hearing sessions and/or 
inspecting the land which is the subject of the review case.

Can this review continue to a conclusion, in your opinion, based on a review of the relevant information provided by yourself and other 
parties only,  without any further procedures? For example, written submission, hearing session, site inspection. *
 Yes   No

Please indicate what procedure (or combination of procedures) you think is most appropriate for the handling of your review. You may 
select more than one option if you wish the review to be a combination of procedures.

Please select a further procedure *

Please explain in detail in your own words why this further procedure is required and the matters set out in your statement of appeal it 
will deal with?  (Max 500 characters) 

Please select a further procedure *

Please explain in detail in your own words why this further procedure is required and the matters set out in your statement of appeal it 
will deal with?  (Max 500 characters) 

In the event that the Local Review Body appointed to consider your application decides to inspect the site, in your opinion:

Can the site be clearly seen from a road or public land? *  Yes   No

Is it possible for the site to be accessed safely and without barriers to entry? *  Yes    No

Planning application as submitted, including Planning Statement Report of Handling Decision Notice  Local Review Statement 
Gladman case summary and full judgement.

20/00373/FUL

12/06/2020

Holding one or more hearing sessions on specific matters

By means of inspection of the land to which the review relates

27/03/2020

To discuss Green Belt policy and the relevance of special circumstances; and so that the background of the Applicant can be 
discussed. 

To view the site and the existing development thereon. 
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If there are reasons why you think the local Review Body would be unable to undertake an unaccompanied site inspection, please 
explain here.  (Max 500 characters) 

Checklist – Application for Notice of Review
Please complete the following checklist to make sure  you have provided all the necessary information in support of your appeal. Failure 
to submit all this  information may result in your appeal  being deemed invalid. 

Have you provided the name and address of the applicant?.  *  Yes   No

Have you provided the date and reference number of the application which is the subject of this  Yes   No
review? *

If you are the agent, acting on behalf of the applicant, have you provided details of your name   Yes   No   N/A
and address and indicated whether any notice or correspondence required in connection with the 
review should be sent to you or the applicant? *
Have you provided a statement setting out your reasons for requiring a review and by what  Yes   No
procedure (or combination of procedures) you wish the review to be conducted? *

Note: You must state, in full, why you are seeking a review on your application. Your statement must set out all matters you consider 
require to be taken into account in determining your review. You may not have a further opportunity to add to your statement of review 
at a later date. It is therefore essential that you submit with your notice of review, all necessary information and evidence that you rely 
on and wish the Local Review Body to consider as part of your review.
Please attach a copy of all documents, material and evidence which you intend to rely on  Yes   No
(e.g. plans and Drawings) which are now the subject of this review *

Note: Where the review relates to a further application e.g. renewal of planning permission or modification, variation or removal of a 
planning condition or where it relates to an application for approval of matters specified in conditions, it is advisable to provide the 
application reference number, approved plans and decision notice (if any) from the earlier consent.
 

Declare – Notice of Review
I/We the applicant/agent certify that this is an application for review on the grounds stated.

Declaration Name: Mr Paul Houghton

Declaration Date: 18/06/2020
 

Some of the site is difficult to access. 
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Local Review Statement on behalf of Mr Mark Flockhart 

LPA Reference no: 20/00373/FUL 

Conversion and extension of partially constructed storage building to create 

one self contained dwellinghouse 

Land South Of 1 Milncroft Farm Millcroft Road Cumbernauld North 

Lanarkshire G67 4AG 

INTRODUCTION 

This Local Review Statement has been produced to support a detailed planning application for 

“Conversion and extension of partially constructed storage building to create one self-contained 

dwellinghouse” at land South of 1 Milncroft Farm, Millcroft Road, Cumbernauld, North Lanarkshire, 

G67 4AG (ref: 20/00373/FUL). 

It has been written by Paul Houghton BSc (Hons), LLB (Hons), MA, MRTPI the Head of Land 

Development and Planning at DM Hall LLP chartered surveyors. Paul has nearly 30 years’ experience 

in planning and has submitted numerous applications over the years in North Lanarkshire for all 

types of development. 

This Statement should be read in conjunction with the Planning Statement that was also prepared by 

Paul Houghton and was submitted in support of the Detailed Planning Application. The content of 

that Statement is not repeated below, which instead simply comments upon the Report of Handling 

and then only on those matters that remain in dispute.  

The Applicant (Mr Mark Flockhart) requests that his local review should only be determined once 

councillors have visited the Application Site and he and his advisors have been able to speak directly 

to councillors at a hearing. He has also prepared a personal statement that is included with the local 

review. 

DETAILED CONSIDERATIONS 

Consultation responses – The comments of NLC Traffic and Transportation are noted and the 

Applicant can provide an access with 2.5m x 90m visibility splays entirely within the boundary of the 

public road, or within land under the control of the Applicant.  Specifically, the hedge referred to 

belongs to the Applicant and can be trimmed to 1m in height and also removed where necessary to 

create an enhanced bellmouth.  

Representations – The Applicant’s background and aspirations are set out in the Planning 

Statement. He is more than willing to explain those to councillors at a hearing.  

PLANNING ASSESSMENT 

The proposed development is described as a conversion in the description of development and the 

validation officer and case officer did not see it as necessarily to amend this, which they have the 

power to do. The fact remains that there is an extant planning permission for a substantial building 
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that can be completed and then a conversion of that applied for and this is, therefore, a material 

consideration that should be weighed in the balance in deciding the Local Review.  

To otherwise simplify the determination of this Local Review, the position is straightforward. The 

Council’s guidance in Supplementary Planning Guidance 07 (Development in the Green Belt) is clear 

that whilst there is a presumption against development in the Green Belt, it can nonetheless be 

supported where special circumstances exist, or, to put it another way, material considerations 

support planning permission being granted in terms of Section 25. The Applicant’s case for why a 

departure is warranted is set out in detail in the Planning Statement and is also summarised in the 

Report of Handling. 

The basis for decision-making is set out in the speech of Lord Clyde in the City of Edinburgh Council v 

Secretary of State for Scotland & Others case (1997), which is referred to in the Planning Statement. 

This explains that the decision-maker starts with the Development Plan, but then must balance the 

issues that support planning permission being granted against those that don’t and then come to a 

final decision. Imagine a scales of justice on Lady Justice, as found on court statues across the land, 

where those factors supporting and against a development are weighed against each other and the 

scales tilt accordingly one way or the other. That is what the case officer has done by arguing that 

the special circumstances do not outweigh the Green Belt status of the Application Site whereas the 

Applicant considers that they do. The final decision now rests with councillors.  

One other bit of case law is also now relevant in that it touches upon the status of the presumption 

in favour of sustainable development, which the case officer seeks to downgrade from being a 

‘significant’ material consideration to something less than that. In the very recent case of Gladman v 

The Scottish Ministers (2020)i the Court stated that “The starting point ought, on the contrary, to 

have been that there was a presumption in favour of this development because, inter alia, it provided 

a solution, at least in part, to the housing shortage. Thereafter, the question was whether the 

adverse impacts, notably the other policies in the development plan, “significantly and demonstrably 

outweighed” the benefits of the development in terms of the housing shortage and the economic 

gain.” It is appreciated that only one dwelling is proposed here, but basically this means that the 

presumption in favour exists and only ceases to carry ‘significant’ weight if adverse impacts suggest 

otherwise. There are no adverse impacts that exist in relation to this proposal and the case officer 

seems to accept that in terms of the content of the Report of Handling. Therefore, Scottish Planning 

Policy applies in full.  

In terms of Categories J and G in the Supplementary Guidance, it is accepted that the proposed 

development does not comply with either category in full. The point made in the Planning Statement 

is that each is a material consideration and some aspects of these do support the development being 

supported. Therefore, they are matters to be taken on board in coming to a decision. These issues 

carry less weight than Scottish Planning Policy, to be sure, but nonetheless are matters that should 

be weighed in the decision-making balance and on the scales of justice.  

Otherwise, it should be noted that the case officer does not dispute that any of the special 

circumstances raised in the Planning Statement are planning issues only that they are “not sufficient 

to override the policy considerations”. That is only his opinion and it now falls to councillors to 

consider each of these, the weight to be attached to them, and whether one, or two or more of 

them justify planning permission being granted.  
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Finally, the Applicant fails to see how granting him planning permission would be an undesirable 

precedent. If permission is granted on the Application Site then it will be because special 

circumstances exist here that justify that. For this permission to then be a precedent for elsewhere, 

another site and development would need to exactly replicate this one. That seems highly unlikely.   

For the reasons set out above, and in the Planning Statement, it is the Applicant’s case that the 

justification submitted is sufficient to warrant approval of the Application contrary to policy and that 

a special case has been made for the development. The councillors are, therefore, respectfully 

requested to allow this local review and grant planning permission. 

                                                           
i
 The full court judgement, and a summary of the case by Burgess Salmon solicitors, are included as local 
review documents.   



Mrs & Mrs M Flockhart        23 June 2020 

 

Reference Planning Application 20/00373/FUL 

 

Dear Sirs 

In addition to the details in the Personal Statement date 5th May 2020 supporting our application, we 

have detailed below a status update for clarity on our intentions given the Covid-19 and some further 

points you may take into consideration. 

As stated in 2.1 of Personal Statement dated 5th May - It is our intention to building a dwelling house 

(2 bed) on the Application site and live in this most of the year and spending time in France on our 

downtime (our quiet time for the landscaping and tree surgery business, usually winter). However, 

given the current pandemic and based on evolving Government guidance, the uncertainty of 

movement freely back and forth to France and concerns we have about safety, then we at least, for 

the moment, would reside full time here in the conversion. 

We have lived in Cumbernauld for the best part of 54 years, married, raised our children and as they 

have now flown the nest we would like to downsize to a smaller dwelling and would like to remain in 

this area, where, having had a career for 23 years serving in HM Forces Royal Navy Submarines, I 

diversified in 2003 after time served in the Navy and have developed our successful business and 

enjoy the benefits of being custodian and owning c.10 acres and continue to managing animals and 

hobby farming over these past 14 years at this location. Should we be unsuccessful in the application 

then we will have no alternative but to reconsider our position which may include selling our land and 

assets and closing down our business, which is well known in the Cumbernauld area, as we could not 

continue this lifestyle if we were not residing here. 

We trust you will have had time to assess the details above in conjunction with our initial Personal 

Statement and remain hopeful of a positive outcome. 

 

Yours  

Mark & Shona Flockhart 
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Scotland and the “tilted balance” in
planning decisions

The Court of Session upholds the use of the tilted
balance in cases where there is a shortfall in the
housing land supply
03 June 2020

The Court of Session have upheld an appeal by Gladman Developments Limited against the
decision of a Reporter to dismiss their planning appeal for a residential development at Quarriers
Village, Kilmacolm, Inverclyde. Craig Whelton and Lynsey Reid advised Gladman Developments
on the appeal.

Background
In 2014, ‘Scottish Planning Policy’ (“SPP”) introduced a presumption in favour of development
which contributes towards sustainable development (known as the “Presumption”). Where a local
authority has a shortfall in its five-year effective housing land supply, or the development plan is out
of date, the Presumption is a significant material consideration.

The language used in SPP is similar, but not identical, to the National Planning Policy Framework
(”NPPF”) in England, where it is recognised that a shortage in housing land results in a “tilted
balance” in favour of the grant of planning permission. 

There has been an increasing debate around whether a “tilted balance” applies in similar cases in
Scotland.

Application of the Presumption
There was no dispute between Gladman Developments and Scottish Ministers that Inverclyde
Council had a shortfall in its five-year effective housing land supply.

However, in refusing the planning appeal, the Reporter did not apply the Presumption because she
did not consider the appeal site to be one which contributed towards sustainable development.

The key issue in the challenge was whether the tilted balance applies in Scotland in a similar
fashion to England. The question was critical to the planning case, as it has been in many others.

https://www.burges-salmon.com/
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2020csih28.pdf?sfvrsn=0
https://www.burges-salmon.com/our-people/Craig-Whelton
https://www.burges-salmon.com/our-people/Lynsey-Reid
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The approach adopted by the Reporter in the planning appeal, which was supported by Scottish
Ministers during the judicial appeal, was that the Presumption was only engaged where a site was
first found to contribute towards sustainable development. This created a two-stage approach,
effectively making sustainability a pre-qualification for the Presumption to be applied. Gladman
Developments argued that the Presumption and tilted balance should be applied as a result of the
shortfall in housing land supply, similar to the approach in the NPPF.

The Inner House of the Court of Session upheld Gladman’s appeal and held that the Reporter’s
two stage approach was not a correct application of SPP.

Following on from previous case law, including the 2019 decision in Gladman Developments v
Scottish Ministers (in which Craig and Lynsey also acted for Gladman Developments), the Court
held that where the Presumption is a significant material consideration, the adverse impacts of the
proposed development must “significantly and demonstrably” outweigh the Presumption before an
application or appeal should be refused. “This is part of the equation for determining whether a
development is, in overall terms, sustainable. It is not an exercise which is undertaken after a
determination on sustainability has taken place.”

On the question of contributions towards sustainable development, the Court stated that: “A
housing development which will remedy, to some extent, a housing shortage is something which
almost inevitably ‘contributes to sustainable development”. 

Whether or not a proposed development is ultimately one that contributes to sustainable
development is a question of planning judgement, “… but it involves the use of the tilted balance.”

On the application of the tilted balance, the Court explained (paragraph 47) that:

“The starting point ought, on the contrary, to have been that there was a presumption in favour of
this development because, inter alia, it provided a solution, at least in part, to the housing shortage.
Thereafter, the question was whether the adverse impacts, notably the other policies in the
development plan, “significantly and demonstrably outweighed” the benefits of the development in
terms of the housing shortage and the economic gain.”  

The Court therefore allowed the appeal, and quashed the Reporter’s decision. The planning
appeal will now be remitted to the Scottish Ministers for re-determination.

Calculation of the Housing Land Supply
The Court also agreed with Gladman Developments that, when calculating whether an adequate
housing land supply was being provided, the assessment should be made against the local
authority’s housing land requirement (“HLR”) rather than its housing supply target (“HST”).

The HST is set for each local authority area based on a Housing Need and Demand Assessment.
SPP then requires local authorities to increase the HST by a margin of 10 per cent to 20 per cent
to identify the HLR – the purpose of which is to secure a generous housing land supply.

The Court explained that it is the HLR to which regard should be had when the level of the shortfall
is being considered. “The greater the shortage, the heavier the weight which tilts the balance will
be.”

Conclusion
There has been a clear difference between the development industry and local authorities and
some Reporters on how paragraph 33 of SPP should be applied in individual cases. This decision
provides further clarity on how the SPP Presumption applies both where there is a shortfall in the
five- year effective housing land supply and where a development plan is more than five years old.

https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2019csih34.pdf?sfvrsn=0
https://www.burges-salmon.com/our-people/Craig-Whelton
https://www.burges-salmon.com/our-people/Lynsey-Reid
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The Court’s judgment, and quashing of the appeal, should put planning decision-makers on notice
as to the weight to be attached to SPP, and the proper application of the Presumption and the tilted
balance.

If you have a proposed development where housing land supply and the application of the
Presumption is of importance, we would be happy to discuss it with you. Please feel free to contact
Craig.

Key contact

Craig Whelton Partner
+44 (0)131 314 2128 craig.whelton@burges-salmon.com

Scottish Planning 
Real Estate
Compulsory Purchase and Compensation

View profile

Subscribe to news and insight
Subscribe

https://www.burges-salmon.com/our-people/craig-whelton
https://www.burges-salmon.com/our-people/Craig-Whelton
tel:+441313142128
mailto:craig.whelton@burges-salmon.com
https://www.burges-salmon.com/our-people/Craig-Whelton
https://bsreaction.burges-salmon.com/REACTION/Home/RSForm?RSID=CMGhbBG4rP-9efb1QaVLyqikbSYL6qOTpAhsRViwA28
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1. INTRODUCTION 

1.1. This Planning Statement has been produced to support a detailed planning 

application for “Conversion and extension of partially constructed storage building to 

create one self-contained dwellinghouse” at land South of 1 Milncroft Farm, Millcroft 

Road, Cumbernauld, North Lanarkshire, G67 4AG (ref: 20/00373/FUL). 

1.2. This Planning Statement starts by: (1) introducing the Applicant; (2) considering the 

Application Site and its recent planning history; (3) before going on to describe the 

proposals; (4) summarising relevant development plan and Government guidance; 

and (5) explaining the special circumstances case for why planning permission can 

be granted for this minor development in the Green Belt.  

1.3. This Planning Statement has been written by Paul Houghton BSc (Hons), LLB 

(Hons), MA, MRTPI the Head of Land Development and Planning at DM Hall LLP 

chartered surveyors. Paul has nearly 30 years‟ experience in planning and has 

submitted numerous applications over the years in North Lanarkshire for all types of 

development. 

 

2. THE APPLICANT 

2.1 The Applicant (Mr. Mark Flockhart) and his wife have lived in this area since May 

2006. Most recently, they resided at 1 Milncroft Farm, but they have now sold that 

property, with the intention of building a smaller dwelling on the Application Site and 

living in this for most of the year. They are also considering living abroad as well in 

France for part of the year, although due to the current Covid-19 lockdown, and the 

longer term travel and economic implications of that, they may well now continue to 

live in the UK year round and certainly for the foreseeable future. Of course, the 

Applicant’s personal circumstances and his finances are not in any way relevant to 

the consideration of this Application. However, as they have been raised, the 

Applicant wants to put on record their current situation so there is no mistaking the 

intentions behind this Application. The Applicant’s plans have had a certain fluidity to 

them over the last few months and have had to change again because of Covid-19. 

2.2 Contrary to what is said by a neighbour, the Applicant does not have his property and 

land on the market whilst it is entirely irrelevant, and a not a planning matter, as to 

whether the value of the Application Site will change should planning permission be 

forthcoming.   
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2.3 The simple fact is that because the Applicant already owns the land it will be far 

cheaper for him to build a new dwelling on this site than buy anything locally and it 

also allows him and his wife to consider sustainable and eco-friendly measures in 

designing the property and to build something to suit their tastes and lifestyle. 

2.4 The proposed dwelling on the Application Site will simply allow the Applicant and his 

wife to downsize, but nonetheless remain in this area close to their remaining land 

that they will continue to manage. They intend to live in the property and won’t be 

letting it out or using it as a holiday rental. 

2.5 Between them Mr. and Mrs. Flockhart have developed a successful landscaping 

business and agricultural smallholding in the local area. They employ local people 

seasonally and this will continue in the future albeit at a slightly lower level than in the 

past. Further information can be provided, if required, on their businesses and who 

works for them from their family and locally. However, this is not considered relevant 

to this Application as the case we are making below is that they have businesses 

(landscaping and agricultural) that are certainly material considerations, but are by no 

means the basis for arguing full compliance with the development plan. The 

Applicant appreciates that to seek to justify the dwelling on the basis of either his 

business or agriculture would require far more functional and financial information 

than he cares to submit and neither is anyway at a level that on its own, or in 

combination, would meet the tests the Council normally apply to justify a dwelling in 

that way. 

2.6 Their landscaping and farming-related activities are centred on a yard just to the 

South West of the Application Site where they have an agricultural shed and other 

buildings (including stables, hay shed, log store and former retail premises) that now 

mainly contain landscaping and agricultural machinery for the maintenance of their 

land and for animal husbandry.   

2.7 Over the years they have spent considerable amounts of money and time improving 

their land and the locality and this includes the following: 

 planting hedges on the roadside; 

 reinstating grass verges;  

 planting trees; 

 recycling woodchip; 

 installing nesting boxes; 
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 creating a large natural pond to help with the surface water drainage of the 

area, which is within the Application Site, and is now home to green newts 

and pond life including domestic ducks; 

 management of woodlands;  

 grazing sheep and cattle; and 

 keeping chickens and selling eggs. 

 

3. THE SITE AND SURROUNDING AREA AND ITS RECENT HISTORY  

3.1 The Application Site is 0.24 hectares and is located in the Green Belt to the south of 

Cumbernauld in the countryside off Millcroft Road. It comprises a landscaped area 

of ground and the wildlife pond described above.  

3.2 At its centre is the concrete base of a bulk store that was granted planning 

permission in 2006 (ref: 06/01082/FUL). The work on this was started soon after 

this building was consented and works have included the foundations and sub 

structure, including the finished ground floor slab and the installation of utilities. 

3.3 A substantial amount of landscaping has also taken place around the concrete 

base, which has supplemented landscaping that was done alongside work in 

creating the pond and that coincided with the redevelopment of Milncroft Farm 

Steading into the five dwellings that exist today (LPA ref: 04/01818/FUL).  

3.4 Notable features of the Application Site are that it is all fenced; has a mature 

(domestic) hedgerow fronting it to Millcroft Road; and has been landscaped in a 

domestic fashion with trees and shrubs. That is not coincidental as half of what is 

now the Application Site is, in planning terms, domestic curtilage (garden) and was 

consented, as such, as part of planning permission ref: 04/01818/FUL that allowed 

the steading to be redeveloped. The area consented as garden is shown in yellow 

overlaid onto the red line for the Application Site on the image below. 
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4. PROPOSED DEVELOPMENT 

4.1 The proposed development is for a single one and half storey and two bedroom 

dwelling that will occupy the approximate position of the bulk store footprint and has 

been designed to be lower in height than the consented building. It is a larger 

dwelling than the neighbour may have hoped to have seen on the Site, but 

nonetheless represents a modest dwelling that gives the Applicant an appropriately 

sized property to their future lifestyle. 

4.2 The dwelling has been designed to be sympathetic in design and materials to the 

adjoining Steading and the Applicant deliberated used the same architect to ensure 

this would happen.  

4.3 The dwelling will take access from Millcroft Road and the access will comply with 

guidance that has been recently provided by the Council’s Traffic & Transportation 

team.  

4.4 Parking will be provided to standard. 

4.5 A small amount of the existing mature landscaping will need to be removed to allow 

construction of the dwelling, but this will all be replaced and added to once the 

dwelling is built, with the pond remaining as a key feature within the garden.  
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4.6 Because the Application Site is part garden and part developed then it should be 

considered to be previously developed land.  

4.7 The Application Site has no landscape, biodiversity or cultural heritage designations 

impacting upon it or close-by. It is though within the Green Belt. 

4.8 The Site is not contaminated, although the Applicant is content to undertake a site 

investigation. 

4.9 The Application Site can be provided with SUDs, foul drainage and already has 

other utilities.  

4.10 All construction will be undertaken by a local contractor, with materials sourced 

locally. In that way, allowing the development to proceed will help support and 

protect local jobs. This represents a material consideration supporting planning 

permission being granted.  

 

5. PLANNING POLICY AND GUIDANCE 

5.1 Sections 25 and 37(2) of the Town and Country Planning (Scotland) Act 1997 as 

amended by the Planning etc. (Scotland) Act 2006 generally requires that planning 

decisions are made in accordance with the development plan unless material 

considerations indicate otherwise. 

5.2 The approach to be taken in the determination of any application is set out in the 

speech of Lord Clyde in the case of City of Edinburgh Council v Secretary of State 

for Scotland & Others 1997 S.C.L.R. 1112. Lord Clyde indicated that it was: 

"necessary for the decision-maker to consider the Development Plan, identify any 

provisions in it which are relevant to the question before him and make a proper 

interpretation of them. His decision will be open to challenge if he fails to have 

regard to a policy in the Development Plan which is relevant to the application or 

fails properly to interpret it. He will have to consider whether the development 

proposed in the application before him does or does not accord with the 

Development Plan. There may be some points in the plan, which support the 

proposal but there may be some considerations pointing in the opposite direction. 

He will require to assess all of these and then decide whether, in light of the whole 

plan, the proposal does or does not accord with it. He will also have to identify all 

other material considerations which are relevant to the application and to which he 

should have regard. He will then have to note which of them support the application 

and which do not, and he will have to assess the weight to be given to all of these 
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considerations. He will have to decide whether there are considerations of such 

weight as to indicate that the Development Plan should not be accorded the priority 

which the Statute has given to it. And, having weighed these considerations and 

determining these matters, he will require to form his opinion on the disposal of the 

application". 

5.3 Material considerations can include a wide range of issues and also, more 

specifically, relevant Scottish Government guidance and advice, along with locally 

emerging planning policy, approved supplementary planning guidance, reports and 

studies. 

5.4 Scottish Planning Policy (SPP), published in 2014, introduced a presumption in 

favour of development that contributes to sustainable development. Paragraphs 32 

and 33 of the SPP state that: 

“The presumption in favour of sustainable development does not change the 

statutory status of the development plan as the starting point for decision-making. 

Proposals that accord with up-to-date plans should be considered acceptable in 

principle and consideration should focus on the detailed matters arising. For 

proposals that do not accord with up-to-date development plans, the primacy of the 

plan is maintained and this SPP and the presumption in favour of development that 

contributes to sustainable development will be material considerations. 

Where relevant policies in a development plan are out-of-date or the plan does not 

contain policies relevant to the proposal, then the presumption in favour of 

development that contributes to sustainable development will be a significant 

material consideration. Decision-makers should also take into account any adverse 

impacts which would significantly and demonstrably outweigh the benefits when 

assessed against the wider policies in this SPP. The same principle should be 

applied where a development plan is more than five years old”. 

5.5 SPP also specifically supports sustainable economic development, including new 

housing in the countryside, particularly where this involves the reuse of previously 

developed (brownfield) land and, like its predecessors, continues to underline the 

importance that new housing can play in bringing forward jobs and investment, 

provided it protects and enhances local environmental quality. 

5.6 In particular, paragraph 38 states that “Decisions on the location of new 

development should promote regeneration and the re-use of previously developed 

land”, something that is considered particular pertinent to this Site. 
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5.7 The SPP also sets out the basis for Green Belt policy and states that they have 

three main purposes (paragraph 49):  

 “direct planned growth to the most appropriate locations and support 

regeneration, 

 protect and enhance the quality, character, landscape setting and identity of 

towns and cities, and  

 protecting and providing access to open space.” 

5.8 SPP states that local development plans should set out the types and scale of 

development that can be appropriate in a Green Belt, one of which is particularly 

relevant in this case, namely: “intensification of established uses subject to the new 

development being of a suitable scale and form.” This is relevant in that the Site is 

considered to be related to adjoining development (the steading), which gives this 

area an existing developed rather than totally rural character. 

5.9 The relevant development plan in this case is the Glasgow and Clyde Valley 

Strategic Development Plan (Clydeplan), which was approved by Scottish Ministers 

on 24th July 2017, and the adopted North Lanarkshire Local Plan, which was 

adopted on 28th September 2012.  

5.10 Clydeplan policies are not considered particularly relevant to this application, as it is 

for one dwelling only, which seems to be consistent with the way similar 

applications in the Green Belt have been considered in North Lanarkshire.  

5.11 The age of the Local Plan is, however, important in this case because it means that 

if the development is determined to be sustainable, then the presumption in favour 

of development that contributes to sustainable development will be a significant 

material consideration. 

5.12 The Council is midway through replacing the Local Plan with a new Local 

Development Plan, which has reached Proposed Plan stage and will be examined 

later on this year (2020/2021). As the Proposed Plan has not yet been examined, it 

is not considered further below, although it should be noted that the Application Site 

is still within the Green Belt, as identified on the Proposed Plan Proposals Map, and 

the policy for housing in the countryside and Green Belt is similar to the current 

Local Plan.  

5.13 The Application Site falls within an area covered by Policy NBE 3A (Green Belt) in 

the Local Plan, which provides protection for the rural character and promotes 

limited forms of development. The policy states that within a Green Belt no 
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residential development will be permitted except for new houses for full time 

workers in connection with forestry or agriculture. It goes on to state that where 

development is deemed acceptable, it must, amongst other things: have a positive 

economic benefit; not have any adverse environmental or infrastructure 

implications; and be of a suitable scale and form for the location; matters which are 

considered further below. 

5.14 Supplementary Planning Guidance Note Ref. SPG.07 ‘Green Belts’ sets out various 

ways in which a dwelling can be deemed acceptable in the Green Belt, despite 

what is said in Policy NBE 3A, and adds that exceptions to the general presumption 

against new dwellings must be “justified by evidence of very special circumstances 

which must be demonstrated by the applicant”. 

5.15 Given the details of the Application, then there are elements in which the proposals 

comply with two categories in SPG.07, which can be used to support a new 

dwelling in the Green Belt, categories G and J. 

5.16 Category G relates to dwellings for agricultural workers and potentially applies 

because the Applicant and his wife are partly employed in agriculture. However, 

they do not run an agricultural business that could, on its own, justify a dwelling in 

terms of land or stock and so are not asking the Council to consider the Application 

on this basis, although their farming activities do amount to a material 

consideration. 

5.17 Category J is more relevant in that this allows for the conversion and reuse of a 

rural building and the Application Site contains the beginnings of such a building, 

although it was never completed. The proposals do not fully comply with the 

guidance, therefore. However, because the proposals otherwise comply with the 

criteria of what is an acceptable conversion, partial compliance with Category J 

should amount to a material consideration in favour of planning permission being 

granted as a minor departure from Green Belt policy.  

5.18 Taking those Category J criteria in turn, then we can comment as follows. 

 The building is functionally obsolete and is no longer required as a bulk 

store, with the Applicant’s other buildings being enough for their slightly 

reduced landscaping and agricultural activities.  

 The form, massing and general design of the proposed dwelling is in 

keeping with its surroundings and, in particular, the adjoining steading 

conversion. 
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 The re-use of the bulk store site will not prejudice the purposes, open 

character and visual amenity of the Green Belt, as the site is already part 

garden, landscaped, physically contained by boundaries, and does not read 

as part of the wider countryside. 

 The proposals are set within the context of the converted steading and will 

maintain and enhance the wider landscape setting and site features, 

including most of the existing planting and pond.  

 The proposals will appear in-keeping with the vernacular of the local area 

and will positively enhance the visual amenity of the Green Belt, which the 

Applicant and his wife have done a lot to improve by their diligent 

improvement of their land as explained above in Section 2. 

 The proposals have largely been accommodated within the existing footprint 

of the bulk store. 

 The proposals replicate vernacular features such as essential openings, 

walls and roofs as found on the steading conversion. 

 The existing character of the rural setting around the building will be 

maintained and enhanced by new planting. 

 

6. PLANNING ISSUES 

6.1 Based upon the review of planning policy and guidance set out above, there are 

two interconnected planning issues that need to be addressed as follows: 

• the acceptability of the proposed new dwelling, given the location of the Site 

within the Green Belt; and 

• the appropriateness of the proposal and its compliance with technical 

standards. 

6.2 The Green Belt status of the Application Site means that only in certain 

circumstances should new housing be acceptable, which is accepted as a basic 

premise by the Applicant. It is also understood that it is for the Applicant to justify 

why special circumstances exist in this case sufficient to warrant a (minor) 

departure from Green Belt policy, as required by supplementary planning guidance 

SPG.07. 

6.3 In this case, those special circumstances are considered to be as follows: 



Land South of 1 Milncroft Farm, Millcroft Road, Cumbernauld, North Lanarkshire, G67 4AG Mr Mark Flockhart 

 

  11 
5

th
 May 2020 

1. The proposals largely comply with Category J in SPG.07, with the only 

question being the fact that the building does not fully exist. Otherwise, the 

proposals comply with all the relevant criteria for this Category. 

2. As the Applicant and his wife are involved in farming, then Category G is 

partly applicable and a further material consideration in support albeit one 

that carries less weight than the extent of compliance with Category J. 

3. The proposals are, for all the reasons outlined above, considered to be 

sustainable and, as such, the SPP paragraph 32 and 33 exception applies 

and this is a significant material consideration in favour of planning 

permission being granted.  

4. The Application Site is considered to be previously developed, with part 

already being in planning terms domestic curtilage and a garden. Therefore, 

its redevelopment is favoured in SPP and, indeed, in local planning policy.  

5. The proposed dwelling will be seen as a continuation and completion of the 

steading development to which it will relate. 

6. The proposed development will allow for the Applicant and his wife to 

continue living in the area close to their land and landscaping and agricultural 

activities.  

7. The design of the dwelling is in-keeping with the steading and will use 

materials consistent with existing buildings.  

8. The property will be as sustainable and energy efficient as possible. 

9. The development will be constructed by a local builder, using local labour and 

locally sourced materials. It will thus have the required positive economic 

benefit.  

10. The Applicant and his wife will live in the new dwelling continuing their 

landscaping and agricultural enterprises and providing local employment 

where they can.  

11. New development on the Application Site will lead to an environmental and 

visual improvement to the character of the area provided by new planting and 

the Applicant continuing his efforts to promote biodiversity.  

12. The site can be provided with a suitable access, drainage and all other 

services/utilities. As such, there will be no infrastructure implications in 

allowing development to take place. 
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13. The proposed development does not conflict with any of the three purposes 

for a Green Belt and, specifically, will protect and enhance the quality, 

character, landscape setting and identity of the local area. Furthermore, it will 

in no way lead to, or reinforce, the coalescence of any settlements. 

6.4 The Applicant considers that the above taken separately (or in various 

combinations) constitute a justification for a departure from Green Belt policy and 

hopes that the Council will agree with this interpretation in due course.  

6.5 It has already been shown above that the proposals will enhance the Green Belt and 

should thus be seen as an appropriate form of development in line with policy.  

6.6 The proposed dwelling will not be any higher or larger in scale than others approved 

close by. The dwelling will suit the context of the Application Site, with its former 

farm steading adjoining. 

6.7 In terms of design, this issue should be considered on the basis of whether the 

dwelling suits the Application Site and immediate context, which it does as explained 

above. 

6.8 The dwelling has also been discreetly positioned on the Application Site to ensure 

that any wider visual impact is minimised. 

6.9 The proposed dwelling will also be sustainable, resource and energy efficient and 

the Applicant has an aspiration for this to be a „Passive‟ house and for energy to be 

provided from renewable sources.  

6.10 There will be no impact on the amenity of existing residents from the new dwelling, 

which has been sited so as not to overlook or overshadow the steading.  

6.11 The access is suitable for the dwelling, all services are available and there is already 

a SUDs solution.  

7. CONCLUSION 

7.1 This Planning Statement considers the acceptability of a new dwelling at Millcroft 

Road. It has shown that the proposals are generally of a form and type that can be 

permitted in a Green Belt and special circumstances exist that allow for a (minor) 

departure from development plan policy.  

7.2 The special circumstances comprise:  

 the fact that the proposals comply with Category J in the relevant 

supplementary guidance (other than the fact that it is only the base of the 

consented bulk store that exists) and to an extent with Category G;  
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 the proposals are sustainable and thus SPP is a significant material 

consideration and the dwelling can be allowed as an exception to the out of 

date Local Plan; the Application Site is previously developed land and is 

already part domestic curtilage (garden);  

 the proposals will be seen as a continuation and completion of the steading 

development to which it relates;  

 the proposed development will allow for the Applicant and his wife to 

continue living in the area close to their land and landscaping and 

agricultural activities;  

 the design of the dwelling is in-keeping with the steading and will use 

materials consistent with existing buildings;  

 the property will be as sustainable and energy efficient as possible;  

 it will be constructed by a local builder, using local labour and locally 

sourced materials and will thus have the required positive economic benefit;  

 new development on the Application Site will lead to an environmental and 

visual improvement to the character of the area;  

 the Site can be provided with a suitable access, drainage and all other 

services/utilities; and 

 the proposed development does not conflict with any of the three purposes 

for a Green Belt and will in no way lead to, or reinforce, the coalescence of 

any settlements. 

7.3 It has also been shown that the proposal will otherwise meet all of the requirements 

of design related policies and guidance. 

7.4 In view of the above, it is hoped that the Application will be recommended for 

approval, as there is a sound and robust basis for doing so as a (minor) departure 

from Green Belt policy. 
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Introduction 

[1] This is an appeal under section 239 of the Town and Country Planning (Scotland) Act 

1997.  The appeal challenges the decision of the respondents’ reporter to dismiss the 

appellants’ appeal against Inverclyde Council’s refusal to grant planning permission for a 

residential development at Carsemeadow, Quarriers Village, Kilmacolm.  The site is within 

the Strategic Development Plan area for Glasgow and the Clyde Valley. 
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[2] The issues raised are: first, the correct construction and application of paragraph 33 

of Scottish Planning Policy, notably the so called “tilted balance” in favour of development; 

and, secondly, the assessment of the quantity of effective housing land.  The appellants also 

maintain, on both of these issues, that the reporter did not give adequate reasons for her 

decision. 

[3] The following acronyms are occasionally used: 

GCV Glasgow and Clyde Valley 

HLA Housing Land Audit 

HLR Housing Land Requirement 

HLS Housing Land Supply 

HNDA Housing Need and Demand Assessment 

LDP Local Development Plan  (Inverclyde (2014)) 

NPPF National Planning Policy Framework (England) 

SDP Strategic Development Plan (Clydeplan (2017)) 

SPP Scottish Planning Policy (2014) 

 

Scottish Planning Policy 

[4] Section 25(1) of the 1997 Act provides that, in relation to a development such as the 

present, the decision on planning permission is to be made in accordance with the 

development plan “unless material considerations indicate otherwise”.  Section 37(2) 

provides that regard must be had to the development plan and to any other material 

considerations. 

[5] Under the heading of “Sustainability”, Scottish Planning Policy (2014) refers (para 24 

et seq) to the Government’s commitment to the concept of sustainable development.  This 

concept is a highly abstract one involving five guiding principles, which are set out in a 

United Kingdom shared framework for sustainable development (2005), viz: living within 



3 

 

 

the planet’s environmental limits, ensuring a strong, healthy and just society, achieving a 

sustainable economy, promoting good governance, and using sound science responsibly.  

Emerging from this is a principal policy, which creates a “presumption in favour of 

development that contributes to sustainable development” (para 27). 

[6] Thirteen principles (para 29) are set out to guide decision making in the assessment 

of a contribution to sustainable development.  These are again very general in their terms. 

They include: giving due weight to net economic benefit; responding to economic issues, as 

outlined in local economic strategies; supporting good design and the six qualities of 

successful places; making efficient use of existing capacities of land; supporting delivery of 

accessible housing; supporting delivery of infrastructure; supporting climate change 

mitigation; improving health and wellbeing; protecting natural heritage, including green 

infrastructure, landscape and the wider environment; and avoiding over development.   

[7] Under the heading “Enabling Delivery of New Homes”, SPP narrates (para 109) that 

housing makes an important contribution to the economy.  The policy principles (para 110) 

are that the system should identify a generous supply of land for each housing market area 

to ensure that the housing land requirement is met across all tenure types (private and 

affordable).  A five year supply is to be maintained.  LDPs are (para 115) to set out the 

housing supply target for each area, which is to be based on the housing need and demand 

assessment.  The HLS target is a policy view of the number of houses which the local 

authority has agreed to deliver in each market area over the period of the development plan.   

[8] Within the HLS target, LDPs should indicate (para 116) the number of new homes to 

be built over the plan period.  This figure should be increased by a margin of 10 to 20% to 

establish the HLR in order to ensure that a generous supply of land for housing is provided.  

Strategic development plans (para 118) are to set out the HLS target and the HLR for the 
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plan area, each local authority area and each functioning housing market area. LDPs are to 

(para 119) allocate an effective range of sites to meet the HLR in the SDP.  There should be a 

minimum of 5 years effective land supply.  The range of sites allocated is to enable the 

housing supply target to be met.  

[9] SPP continues: 

“125. … Where a shortfall in the 5-year effective [HLS] emerges, development plan 

policies for the supply of housing land will not be considered up-to-date, and 

paragraphs 32-35 will be relevant.” 

 

These paragraphs are under the heading “Development Management” in the 

“Sustainability” section.  Paragraph 32 states that the presumption in favour of sustainable 

development does not change the status of the development plan as the starting point for 

decision making.  Where a proposal does not accord with up-to-date plans, the primacy of 

the plan is maintained and SPP and the presumption in favour of development that 

contributes to sustainable development will be material considerations.  SPP continues: 

“33. Where relevant policies in a development plan are out-of-date or the plan 

does not contain policies relevant to the proposal, then the presumption in favour of 

development that contributes to sustainable development will be a significant 

material consideration.  Decision-makers should also take into account any adverse 

impacts which would significantly and demonstrably outweigh the benefits when 

assessed against the wider policies in this SPP.  The same principle should be applied 

where a development plan is more than five years old.” 

 

[10] There is an equivalent paragraph (14) in the National Planning Policy Framework 

that applies in England.  The presumption in favour of sustainable development is at the 

heart of the Framework.  Where the development plan is silent or relevant policies are out-

of-date, permission should be granted unless any adverse impacts of doing so would 

significantly and demonstrably outweigh the benefits, when assessed against the policies in 
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this Framework or specific policies in the Framework indicate that development should be 

restricted.  

[11] Section 2 of the respondents’ Planning Advice Note 2/2010 Affordable Housing and 

Housing Land Audits provides advice on good practice in the preparation of housing land 

audits (para 40).  It states (para 41) inter alia that, in accordance with SPP, a 5 year land 

supply is to be available.  This involves the preparation of a housing land audit, which is to 

be carried out annually by the planning authority in conjunction with housing and 

infrastructure providers.  The audits should demonstrate the availability of sufficient 

effective land to meet a continuous five-year supply and provide a snapshot of the land 

available for housing at any particular time.  

 

The Development Plan 

[12] The Clydeplan SDP (July 2017) provides: 

“Policy 1 

 

Placemaking 

 

New development should contribute towards the creation of high quality places 

across the city region.  In support of the Vision and Spatial Development Strategy 

new development proposals should take account of the Placemaking Principle set out 

in Table 1.” 

 

 

One aspect in Table 1 is “Easy To Move Around”, which means that a development should 

support high quality and convenient public transport with development concentrated along 

transport corridors in close proximity to public transport stops.  

[13] The LDPs require (SDP para 6.66) to ensure, in accordance with Policy 8 and 

informed by up to date HLS data, that sufficient housing land is allocated in order to meet 
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the HLR for each Housing Sub-Market Area and each Local Authority.  The policy is in the 

following terms: 

 

Policy 8 

 

 

Housing Land Requirement  

 

In order to provide a generous supply of 

land for housing and assist in the 

delivery of the Housing Supply Targets 

in support of the Vision and Spatial 

Development Strategy, Local Authorities 

should: 

 

• make provisions in [LDPs] for the all 

tenure [HLR] by Local Authority set out 

in Schedule 8, for the Private [HLR] by 

Housing Sub-Market Area set out in 

Schedule 9 and for the Private [HLR] by 

Local Authority set out in Schedule 10; 

 

• allocate a range of sites which are 

effective or expected to become effective 

in the plan periods to meet the [HLR], for 

each Housing Sub-Market Area and for 

each Local Authority, of the SDP up to 

year 10 from the expected year of 

adoption; 

 

• provide for a minimum of 5 years 

effective land supply at all times for each 

Housing Sub-Market Area and for each 

Local Authority; and, 

 

• undertake annual monitoring of 

completions and land supply through 

Housing Land Audits. 

 

Local Authorities should take steps to 

remedy any shortfalls in the five-year 

supply of effective housing land through 

the granting of planning permission for 

housing developments, on greenfield or 

brownfield sites, subject to satisfying 

each of the following criteria: 

 

• the development will help to remedy 

the shortfall which has been identified; 

 

• the development will contribute to 

sustainable development; 

 

• the development will be in keeping 

with the character of the settlement and 

the local area; 

 

• the development will not undermine 

Green Belt objectives; and, 

 

• any additional infrastructure required 

as a result of the development is either 

committed or to be funded by the 

developer.” 

 

[14] In its Sustainable Development Strategy section, the Inverclyde LDP (2014), provides 

(policy SDS2) for the integration of land use and sustainable transport to be promoted by 

enhancing the network of sustainable forms of transport (walking and cycling, public 
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transport, rail) and directing new developments to locations which are accessible by a choice 

of modes of transport. The area where the development is located is described as follows: 

“Kilmacolm and Quarrier’s Village 

2.50 The Renfrewshire Housing Market Area covering Kilmacolm and Quarrier’s 

Village remains an area with capacity limits to its growth.  This is due in part to the 

landscape setting of these settlements and their environmental and built heritage 

constraints, but mainly due to the absence of sustainable public transport 

infrastructure to support major new development.  As indicated, the GCV HNDA 

and GCV SDP demonstrate that there is no justification for major housing 

development in this Sub Housing Market Area.” 

 

[15] Policy TRA2 provides that new major trip-generating developments will be directed 

to locations which are accessible by walking, cycling and public transport.  Policy RES3 

provides that residential development will be supported at the locations specified in 

schedule 6.1 and the Proposals Map.  

 

The Planning Application 

[16] In June 2018, the appellants applied to Inverclyde Council for planning permission in 

principle for a residential development at Carsemeadow, Quarriers Village, Kilmacolm.  The 

site is shown in the following map: 
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[17] In their Planning Statement, the appellants identified the key issue as being the 

requirement in the SPP for the Council to ensure the provision of a 5-year supply of effective 

housing land.  The consequences, of failing to maintain the required five-year supply of 

effective housing land, meant that (para 125) “development plan policies for the supply of 

housing land will not be considered up-to-date”.  Where the supply of effective housing 

land fell below the required five-year level, as was the case, and the plan did not contain 

policies relevant to the proposals, the presumption in favour of development that 

contributes to sustainable development would be a significant material consideration.  The 

Council should favour development unless there were any adverse impacts which 

significantly and demonstrably outweigh the benefits of development.   

[18] The appellants argued that the development contributed to sustainable development, 

in terms of SPP (para 29), in a number of ways.  These included economic benefit.  The 

development would create local employment and investment.  An increased population 

would increase local services.  The proceeds from the sale of the site would help to ensure 

that Quarriers, which was a charity dedicated to assist, inter alios, disadvantaged young 
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persons, remained a significant employer within Inverclyde and a key part of the local 

economy.  The development would support good design and the qualities necessary to 

support a successful place. It would support the delivery of accessible housing, providing 

choice for the local housing market.  It would support the delivery of the infrastructure that 

was needed to serve it.  It had regard to sustainable land use as set out in the Land Use 

Strategy.  Electric vehicle charge points would help to achieve the Government's 

commitment to near zero carbon emissions from road transport.   

[19] On 15 January 2019, the Council’s Head of Regeneration and Planning, in a Report of 

Handling, recommended refusing permission because the development would be contrary 

to the Clydeplan SDP and significantly contrary to both the existing and proposed 

Inverclyde LDPs.  On 21 February 2019, the Council refused the application on the grounds 

that it was contrary to the various policies within the development plan under reference to 

the report.  One important feature of the report was that it said (p 21) that “there is no need 

for additional housing land at this time”. 

[20] The appellants appealed.  They submitted that the figures in the Council’s 2018 HLA 

confirmed a shortfall in the 5-year supply of effective housing land.  The delivery of 

additional sites through the policy mechanisms in SPP and Clydeplan policy 8 were 

essential to address the shortfall.  The presumption in favour of sustainable development 

became a significant material consideration in the determination of the appeal.  Any 

negative effects must not only outweigh but also significantly and demonstrably outweigh 

any benefits.  The release of the site in the green belt was justified in order to address the 

existing housing need.  It would not result in any negative impacts that significantly 

outweighed the benefits of the development.  
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The reporter’s decision  

[21] On 29 July 2019, the respondents’ reporter dismissed the appeal and refused 

planning permission.  The report began by noting that the appeal was to be determined in 

accordance with the development plan, unless material considerations indicated otherwise.  

The development plan consisted of the Clydeplan SDP and the Inverclyde LDP.  The main 

issues were identified as: HLS; sustainability; impact on the character of the settlement and 

the local area; impact on the Green Belt; and the presumption in SPP in favour of sustainable 

development.   

[22] On HLS, the reporter noted the importance of the provision of a 5-year effective land 

supply.  Any shortfall was to be remedied by granting permission on green field or brown 

field sites.  LDP policy RES3 indicated a need to increase the housing supply to maintain an 

effective 5-year supply.  In order to establish whether these provided development plan 

policy support, the reporter considered that she required first to establish whether there was 

a shortfall in the 5-year effective supply.  

[23] The Council’s position was that: for 2018 to 2023, in the local authority area, there 

would be a surplus of 746 units in the effective 5-year all-tenure supply and 275 in the 

private supply.  There was a surplus for the Inverclyde part of the Renfrewshire sub-market 

area.  The appellants’ position was that, for the 6-year period 2018 to 2024, there was a 

shortfall in the private supply in the local authority area of 1,186 units and within the sub-

market area of 72 units.  The appellants had not presented any all-tenure supply data.   

[24] The appellants’ methodology used the HLR figure from Clydeplan 2017, whereas the 

Council used the HLS target figure.  The HLR included an element of generosity of 15%.  

Clydeplan policy 8 required a 5-year “effective land supply” to be provided at all times.  
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Based on the use of that terminology, the reporter agreed with the Council that the lower 

HLS target figure was the more relevant one.   

[25] The annual HLA was the established means for monitoring housing land, by 

providing a snapshot of the amount of land available at any particular time (PAN 2/2010 

Affordable Housing and Housing Land Audits, para 45).  Where there were disputed sites, the 

effective land supply figures should be treated with caution.  The appellants’ approach, 

whereby the undisputed HLS figure was used, should be adopted.  The methodologies 

favoured by the appellants and the Council differed in their treatment of past completions.  

The appellants identified a past shortfall in 2012 and 2018.  They carried this forward into 

the future housing supply calculation.  The appellants were correct.  A past shortfall should 

not be disregarded.  Clydeplan policy 8 required local authorities to take steps to remedy 

any shortfalls in the 5-year supply of effective housing land.  Any evidence of a shortfall in 

the private or all-tenure supply in any of the relevant local authority or sub-market areas 

would engage policy 8.  The 5-year effective supply in the sub-market area as a whole 

should be considered.  The effective supply in the smaller geographic area relating to 

Kilmacolm and Quarriers village was not relevant.  The reporter could not conclude with 

certainty that there was a shortfall in the effective private supply in the sub-market area. 

[26] There was some uncertainty over the parties’ conclusions about the supply within 

the Inverclyde local authority area.  The appellants’ data was limited to the private housing, 

whereas the Council considered the all-tenure and the private supplies.  Policy 8 dictated 

that it was reasonable to consider the private or the all tenure supply figures.  The 

appellants’ methodology had identified a significant shortfall in the private supply which 

was equal to less than 2 years.  Even if they had used the HLS target, rather than the HLR, or 

included all the disputed sites from the 2018 HLA, the resultant figure would not give the 
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minimum 5-year supply.  There was, therefore, a probable shortfall in the private supply in 

the local authority area.  Policy 8 and LDP policy RES3 were thus engaged. 

[27] Policy 8 set out a number of other criteria that a development, which was supported 

by a shortfall calculation, must meet, viz.: helping to remedy the identified shortfall; 

contributing to sustainable development; be in keeping with the character of the settlement 

and the local area; not undermining Green Belt objectives; and additional infrastructure 

either committed or funded by the developer.  The development would help in remedying a 

shortfall and provide additional infrastructure. 

[28] The site of the development was not a sustainable location for development.  The 

development would conflict with LDP policies SDS2 and TRA2 and Clydeplan policy 1.  The 

LDP’s approach to sustainable development and SPP (para 287) required new development 

to place greater emphasis on modes of transport other than the private car.  This was 

underpinned by LDP policies, which (SDS2) sought to direct new developments to locations 

which were accessible by a choice of modes of transport and expected (TRA2) that new 

major trip-generating developments would be directed to locations which were accessible by 

walking, cycling and public transport.  The third placemaking principle, “easy to move 

around” (Clydeplan policy 1) was also relevant.   

[29] The LDP identified (para 2.5) that the area encompassing Kilmacolm and Quarriers 

Village had limited capacity for growth, “mainly due to the absence of sustainable public 

transport infrastructure to support major new development.”  There were suitable footpath 

and cycle connections to the site from the village.  The appellants were proposing to 

upgrade bus infrastructure close to the appeal site and to produce a Travel Plan.  This did 

not mitigate the problem of the infrequent bus service passing through Quarriers Village.  

Occupiers would be dependent on trips made by private car.  The appellants had committed 
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to providing charging facilities for electric cars, but this would not offset the dependency on 

the private car.  Quarriers Village provided a location for the headquarters of Quarriers and 

there were a number of small businesses.  There was no primary school or convenience 

shopping.  A range of services were available in Kilmacolm and Bridge of Weir, both of 

which were approximately 4 kilometres from the village.  The issues concerning private and 

public transport undermined the ability of the site to offer a sustainable location for new 

housing. 

[30] In respect of the presumption in favour of sustainable development, SPP provided 

that, where a development plan was more than five years old or where there was a shortfall 

in the 5-year effective HLS, development plan policies for the supply of housing land would 

not be considered to be up-to-date.  In those circumstances the presumption in favour of 

sustainable development was a significant material consideration. It involved the 

assessment of the proposal against the principles set out in SPP (para 29).  Because “in all 

probability there is a shortfall”, the SPP presumption in favour of sustainable development 

was a significant material consideration.   

[31] The development had then to be considered against the 13 principles of sustainable 

development which were set out in SPP.  Two of these principles were not met.  First, the 

development would not address two of the six qualities of a successful place (Distinctive 

and Easy to Move Around and Beyond).  Secondly, it would not provide accessible housing 

(in public transport terms). Consequently, the presumption in favour of sustainable 

development did not apply. Four other appeals, at Kilmacolm (PPA-280-2016), Symington 

(PPA-370-2073), Strathblane (PPA-390-2060) and Bridge of Weir (PPA-350-2021), were noted. 

Each appeal was distinguishable on various grounds. 

[32] In conclusion, the reporter stated: 
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“84. I have given due consideration to the age of the 2014 local development plan 

and the probability that there is a shortfall in the current effective five year [HLS] in 

the local authority area.  Clydeplan policy 8 is engaged and I find that the proposed 

development would not comply with three key policy criteria and the development 

would not constitute sustainable development in term of Scottish Planning Policy. 

85. I have considered the emerging local development plan and the revisions to 

development plan policy arising from this but I do not find that there are any 

provisions in the emerging plan that would justify setting aside my conclusions on 

Clydeplan policy 8 and the SPP.  The economic benefit to both the joint appellant, 

Quarriers and the area generally are important considerations but I do not find there 

is anything exceptional regarding these benefits that would justify approving this 

development that does not, in my opinion, constitute sustainable development. 

86. I therefore conclude, for the reasons set out above, that the proposed 

development does not accord overall with the relevant provisions of the 

development plan and that there are no material considerations which would still 

justify granting planning permission.  I have considered all the other matters raised, 

but there are none which would lead me to alter my conclusions.” 

 

Submissions 

Appellants 

[33] The appellants maintained that the reporter failed to apply the “tilted balance” 

(Hopkins Homes v Secretary of State for Communities and Local Government [2017] 1 WLR 1865, 

paras 59 and 80) provided for in paragraph 33 of SPP.  Its application did not depend upon 

an earlier finding that the development was sustainable.  It assumed that there may be 

adverse impacts.  The use of “also” in paragraph 33 denoted an additional consequence to 

that identified in the first part of that paragraph.  The additional consequence required a 

change to the balancing exercise, albeit still in the context of section 25 of the 1997 Act.  SPP 

placed importance on boosting the supply of housing, while the rigid enforcement of 

planning policies may prevent a planning authority from meeting its requirement to provide 

a five-year HLS (Hopkins Homes (supra), paras 77 and 79).  The tilted balance applied 

notwithstanding that a development was not a sustainable one, supporting a bi-partite 
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approach to paragraph 33 (Gladman Developments v Scottish Ministers [2019] CSIH 34; 

Graham’s The Family Dairy v Scottish Ministers 2019 SLT 258, para [36]).   

[34] The appellants’ construction was consistent with a purposive approach; the 

encouragement of housing being a policy priority (Gladman Developments v Scottish Ministers 

[2018] CSIH 17, paras [5]-[8] and [56]).  The application of the tilted balance, only where a 

housing shortfall existed and the development was sustainable, would seriously inhibit 

tackling the shortfall.  This was supported by Gladman Developments v Scottish Ministers 

(supra [2019]), which had also been concerned with a development that was said not to be 

sustainable.  Paragraph 33 of SPP had been of central importance to the court’s conclusions.  

There was no basis for the suggestion by the respondents that it had been determined per 

incuriam.  The appellants’ approach was consistent with that in England, which sought to 

address the same housing policy imperative, albeit the policies were expressed in different 

terms.  Another purposive basis for the appellant’s construction was that, if a plan was out 

of date, there would be good reason for tilting the balance for all development, bearing in 

mind that the system was to be plan-led only when those plans were up to date. 

[35] There was no indication in her conclusions that the Reporter had applied a tilted 

balance.  She appeared to apply a normal balance which was similar to that which would 

have been used where no housing shortage had been identified.  She did not consider 

whether the two adverse impacts, which she identified, significantly and demonstrably 

outweighed the benefits.  She proceeded on the basis that, if a development failed to meet 

any of the criteria described in SPP (para 29), no further consideration, in particular of 

paragraph 33, was required.  No adequate reasons for not applying the titled balance were 

given.  
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[36] The Reporter erred by assessing the supply of effective housing land against the HLS 

target figure rather than the HLR figure.  This was contrary to the guidance in SPP and 

PAN2/2010 (paras 41, 51 and 58).  She therefore underestimated the extent of the shortfall. 

SPP (para 116) referred to plans which indicated the number of homes to be built (the HLS 

target).  That figure was to be increased by a margin of 10 to 20% to establish the HLR. SPP 

(paras 118 to 120) made it clear that SDPs should set out the HLS target and the HLR.  LDPs 

were to allocate sites to meet the HLR of the SDP.  The mechanism to ensure that the HLR 

was met was the maintenance of the 5 year supply of effective sites.  The requirement was to 

meet the HLR in full.  There was a difference of 15% in the two figures, amounting to 117 

houses (827 - 710). 

[37] The reporter required to make an assessment of the level of shortage in order to 

determine what weight to give it (Hallam Land Management v Secretary of State for 

Communities and Local Government [2018] EWCA Civ 1808 at para 52; Gladman Developments v 

Scottish Ministers (supra [2019] at para 21).  The reporter failed to provide proper, adequate 

and intelligible reasons to explain how she had determined the issues. 

 

Respondents 

[38] The respondents submitted that the reporter could not be faulted.  She correctly 

identified that, as there was a housing supply shortfall, the presumption in favour of 

sustainable development became a significant material consideration.  She then correctly 

identified that she had to assess the development against the thirteen principles of 

sustainable development, concluding that it did not meet two of those principles.  She was 

correct to conclude that the presumption in favour of sustainable development did not 

apply.  It was only if a developer succeeded in passing the gateway of sustainability that the 
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tilted balance came into play.  This was how reporters had addressed matters in the appeals 

which had been cited to the reporter (supra).  If there was no sustainability, the presumption 

did not apply. 

[39] The tilted balance principle derived from that part of the English NPPF which 

explained the meaning of the presumption in favour of sustainable development.  There 

were important distinctions between the NPPF (para 14) and SPP (para 33).  In the NPPF the 

balance was tilted in favour of permission, unless that result was displaced by one or other 

of two specific grounds, namely significant and demonstrable adverse effects or policies in 

the NPPF.  SPP referred to the presumption being a significant material consideration if the 

development plan was out of date.  There was no direction to grant permission. 

[40] The policy presumption in SPP (para 28) in favour of development contributing to 

sustainable development was elevated from a material consideration to a significant 

material consideration.  That elevation only arose where the proposed development did in 

fact contribute to sustainable development.  That was the reading of paragraph 33 that made 

sense.  A single principle was provided and that applied only when a development was 

sustainable.  Otherwise, a key component of the entire SPP would be seriously diluted.  The 

appellant’s reading would be close to “development at any cost”, which SPP (para 28) was 

against.  SPP (para 125) did not say that paragraph 33 was “engaged” where there was a 

shortfall; only that it was relevant.  For it to be engaged, the development had to be 

sustainable.  Had the intention been otherwise, stronger language would have been 

expected.  Policy 8 of the Clydeplan supported this construction.  It provided that shortfalls 

in the 5-year supply of effective housing land were to be remedied, subject to satisfying 

criteria which included that the development would be sustainable development. 
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[41] The origin of the “tilted balance” in Scotland was Graham’s The Family Dairy v Scottish 

Ministers (supra).  There, the proposals had been found to contribute towards sustainable 

development.  There was no issue about the relevance of the term in the Scottish context.  Its 

use was adopted without analysis; in particular, none of the differences between the NPPF 

and the SPP were considered.  The references to the tilted balance were in the context of the 

elevation of the sustainable development presumption from a material to a significant 

material consideration.  Sustainability remained the underlying key characteristic.  Gladman 

Developments v Scottish Ministers (supra [2019]) did not turn on paragraph 33 of SPP.  

Sustainability remained the underlying key characteristic.  Only where the sustainable 

development presumption was elevated to a significant material consideration was the tilted 

balance engaged.   

[42] The reporter had properly considered the issue of a housing land shortage.  There 

was no universal method of calculating this.  PAN 2/2010 proffered guidance in the 

preparation of HLAs.  It was not directed at reporters.  SPP (paras 118-120) was also directed 

to the preparation of development plans. It (para 120) only applied to urban areas, and this 

site was not in one.  HLAs provided only a snapshot, which could change week by week.  

The generosity margin was designed to deal with uncertainties.  Problems could appear in 

the first year of the plan.  The reporter was looking at the matter from a different 

perspective.  All that she had to determine was whether there was a shortfall based upon the 

material presented to her.  That is what she did.  She did not require to endorse a particular 

methodology or to fix the level of shortfall.  She did consider the shortfall to be sufficiently 

serious to merit an exceptional circumstance for encroachment in the Greenbelt.  She did not 

require to include a generosity margin, but to look at the position at the time of her decision. 
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Decision 

[43] There is no failure to state adequate reasons on the part of the reporter.  She has set 

out her reasoning clearly and in some detail.  The informed reader would have no difficulty 

in understanding what the reasons for the decision were and what factors were, or were not, 

taken into account in reaching that decision.  The question is whether the reasoning is 

sound. 

[44] In Graham’s The Family Dairy v Scottish Ministers 2019 SLT 258 the court determined 

(LP (Carloway), delivering the opinion of the court, at para [36]) the effect of SPP 

paragraphs 33 and 125 where a shortage of housing land had been identified.  This was that 

the shortage became a significant material consideration in favour of the grant of permission 

for housing development.  The court appreciated that the precise wording of paragraph 33 

was that it was the presumption in favour of development that became a significant material 

consideration.  What the court was engaged in was an explanation of the practical import of 

the paragraph in terms of decision making. In determining to refuse planning permission, 

the counterbalancing factors require to outweigh that consideration “significantly and 

demonstrably”.  This is part of the equation for determining whether a development is, in 

overall terms, sustainable.  It is not an exercise which is undertaken after a determination on 

sustainability has taken place.  The same reasoning is evident from Gladman Developments v 

Scottish Ministers [2019] CSIH 34 (Lord Menzies, delivering the opinion of the court, at para 

[44]).   

[45] Once a housing land shortage is established, SPP paragraph 125 dictates that 

paragraphs 32 to 35 become relevant.  Paragraph 33 provides that the effect of this is that the 

presumption in favour of development becomes a significant material consideration.  The 

paragraph requires that the development contributes to sustainability.  That is not a barrier 
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to the application of the tilted balance.  Graham’s The Family Dairy v Scottish Ministers (supra) 

determined that the tilted balance did apply, in much the same way as under the similar but 

by no means identical English provisions, for the reasons given in Hopkins Homes v Secretary 

of State for Communities and Local Government [2017] 1 WLR 1865.  In Hopkins Homes, Lord Gill 

explained that: 

“79. Among the obvious constraints on housing development are development 

plan policies for the preservation of the greenbelt, and environmental and amenity 

policies...  The rigid enforcement of such policies may prevent a planning authority 

from meeting its requirement to provide a five years’ supply. 

… 

83. If a planning authority that was in default of the requirement of a five years’ 

supply were to continue to apply its environmental and amenity policies with full 

rigour, the objective of the Framework could be frustrated.  The purpose… is to 

indicate a way in which the lack of a five years’ supply of sites can be put right…”. 

 

[46] A housing development which will remedy, to some extent, a housing shortage is 

something which almost inevitably “contributes to sustainable development”, which is what 

paragraph 33 requires, in one degree or another.  It will do so also in terms of the economic 

benefits of construction and in other ways too.  Whether it is, in overall terms, a sustainable 

development is another question. That is one for planning judgement, but it involves the use 

of the tilted balance.  The correct approach, in practical terms, where there is a housing 

shortage, is to regard that shortage as “a significant material consideration”.  It is not 

determinative.  Paragraph 33 goes on to provide that, in such a situation, where the tilted 

balance is thus in play, the decision maker must take into account any adverse impacts.  

These will include factors such as greenbelt, environmental and transport policies as set out 

in the otherwise “out of date” SDP or LDP. Each factor will play a part in the determination 

of whether, overall, the development is to be regarded as sustainable.  In short, the existence 

of one or more adverse findings in relation to the thirteen guiding principles to 
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sustainability in terms of SPP (para 29) does not prevent the operation of the tilted balance, 

but it may result in the balance tilting back to a refusal.  

[47] The parties were not in dispute that, if a tilted balance applied, the reporter did not 

apply it and the appeal should succeed.  The court agrees with that assessment.  The 

reporter understood that, since there was a housing shortage, the development plan policies 

relative to housing could not be considered to be up to date and that therefore the 

presumption in favour of sustainable development was a significant material consideration.  

The difficulty is in discovering how, in practical terms, that presumption was taken into 

account.  Rather, the exercise undertaken by the reporter was the customary one of 

determining whether there were exceptional reasons, such as the economic benefits to both 

Quarriers and the area generally, that would justify approving a development that did not 

constitute sustainable development.  The starting point ought, on the contrary, to have been 

that there was a presumption in favour of this development because, inter alia, it provided a 

solution, at least in part, to the housing shortage.  Thereafter, the question was whether the 

adverse impacts, notably the other policies in the development plan, “significantly and 

demonstrably outweighed” the benefits of the development in terms of the housing shortage 

and the economic gain. 

[48] It follows from this that the appeal must be allowed and the decision of the reporter 

dated 29 July 2019 quashed.  The matter will be remitted to the respondents to proceed as 

accords. 

[49] The second issue in the appeal, namely the manner in which the housing shortage 

should be calculated, will be of some importance in any reconsideration of the appeal to the 

respondents.  Although there is no need for the reporter to calculate the precise level of any 

shortage, it is necessary to make a broad assessment of the seriousness of the shortage.  This 
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is to enable the reporter to give it due weight in the tilted balancing exercise; ie to determine 

the angle of the tilt before the adverse impacts are placed on the other side of the scale.  The 

court agrees with the reasoning in that regard in Hallam Land Management v Secretary of State 

for Communities and Local Government [2018] EWCA Civ 1808 (Lindblom LJ at para [52]). 

[50] SPP (para 115) states that development plans should address the supply of land for 

housing.  They require to set out the HLS target for each area, based on the HNDA.  This is 

the number of houses which the planning authority has determined will be delivered over 

the period of the development plan.  It represents the demand in the particular market 

sector.  This number is (para 116) to be increased by a margin of 10 to 20% in order to ensure 

a generous supply of land for housing.  It is this augmented figure which represents the 

housing land requirement.  When the SPP is referring to a shortage in the “effective housing 

land supply”, it is to the figure identified in the development plan as increased by the 

percentage margin selected; ie the housing land requirement.  It is to that figure that regard 

should be had by a reporter in order to determine the level of shortage.  The greater the 

shortage, the heavier the weight which tilts the balance will be.  If the appellants’ figures for 

the shortage are correct, that weight may well be very substantial. 

 

 

 

























Local Review Body 

Planning Application 20/00373/FUL 

Comments from Applicant on Consultation Response 

 

In response to letter dated 14 July 2020 

 

Reference point 1 - While our business history is of no relevance to the planning department, but 

since it has been raised, we have been in business since 2002 and have a successful and active 

landscaping and tree surgery business "Arbormaster Landscaping Ltd" and over the years had been 

on long term contracted by NLC. We refute the complainants supposition and have no further 

comment on this. 

 

Reference point 2 - We are not farmers nor have we ever claimed to be. We are smallholders with an 

interest in keeping animals and have done so over the last 14 years while here, (Highland cattle, 

Hebridean sheep, horses, goats etc) all with full records of animal movement in keeping with 

regulations. Recent flooding in our main field coupled with Covid restrictions have prevented us most 

recently in our plans to trade in new stock.  

 

Whilst the complainants perpetual suppositions are of no relevance to the application, their continued 

attempts to give an account of the applicants character and history are misguided, given that they 

have only been in the area for 10 months and seek only to cite what they believe to be damaging to 

the application. 

 

Since character has been inaccurately countered and should the planning department be at all 

interested in a true character reference, we would like to make it known that Mr Flockhart served a 

distinguish career in Her Majesty's Armed Services for 23 years with active service in The Falklands 

War and The Balkans Conflict, not to mention his many selected and privileged roles of servicing 

within the households of very senior Military Officers is testament to his character. Receiving the 

Herbert Lott Award for outstanding achievement and endeavour. This information is factual. 

 

We are temporarily residing in a caravan on site. 

 


