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I refer to the Minutes of the Policy and Resources Committee of 31 October 1995. 

Introduction 

The Environment Act 1995 and the subsequent Commencement Order (no 2) details the government’s 
proposals to establish a national agency to oversee the management of environmental standards throughout 
the UK. In Scotland, this proposal entails the formation of the Scottish Environmental Protection Agency 
(SEPA) with different powers than the equivalent agency to be formed in England and Wales. Individual local 
authorities and COS@ made formal response to the Scottish Office during the consultation phase of this 
proposal. 

I have attempted to summarise this comprehensive piece of legislation and Commencement Order into three 
key areas:- 

0 Powers transferred to SEPA. 
0 

0 

Additional powers given to SEPA. 
Implications of the Environment Act 1995 on local authorities. 

0 Transferred Powers 

SEPA is to have transferred to it the undernoted functions:- 

The duties of the river purification authoritiedboards in Scotland as they relate to the 
quality of watercourses, groundwater, abstraction and discharge activities. This work area 
will also carry out risk assessments on the potential for flooding. 

The duties currently performed by local authorities as waste regulation authorities, which 
includes: - 

0 the licensing of waste management activities, including landfill sites, transfer 
stations, treatment processes, etc. 

0 the registration and regulation of waste carriers 

0 the regulation of the transfrontier shipment of waste. 

0 the licensing/inspection of premises used for scrap metal recovery, etc. 
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0 The duties carried out by local authorities relating to the authorisation of Part I 
processes contained within the Environmental Protection Act 1 990, which relates 
primarily to atmospheric pollution control. 

0 Specified duties currently performed by HM Pollution Inspectorate. 

0 SEPA's Additional Powers 

In addition to assuming the transferred powers outlined in the immediately proceeding 
paragraph, SEPA also acquires additional powers conferred by the Environment Act 1995. A 
brief summary is outlined below:- 

SEPA requires to be consulted an all proposals relating to drainage works which could 
have the effect of causing pollution to controlled waters. 

SEPA requires to assess risk in relation to flooding potential and has a duty to advise 
planning authorities when requested. 

A duty i s  placed upon SEPA to compile information on the general state of pollution of 
the environment. 

A new regulatory role is placed upon SEPA in the remediation or development of 
contaminated land. 

SEPA will have powers to oversee the local authorities activities in relation to air quality 
management. 

SEPA is required to produce a national waste strategy which will encompass waste 
disposal and waste recycling. In addition, powers are available to enforce producer 
responsibility obligations. 

0 lmpiicutions of the Environment Act on locol authorities 

SEPA will be a multi-function body created to achieve the objectives of integrated pollution 
control (IPC). The transitory provisions established by the Secretary of State place a duty upon 
local authorities to consult with SEPA and to identify staff, accommodation and equipment 
resources with a view to their transfer to SEPA on 1 April 1996, following a phased transfer 
administration process with identified dates being November 6, 1995; November 30, 1995 and 
December 15, 1995. The purpose of this duty to transfer resources, including staff is to enable 
SEPA to perform the regulatory role currently carried out by District Councils in relation to:- 

Waste Regulation and 

0 Atmospheric Pollution Control, as outlined in the paragraph headed 'Transferred Powers'. 
In practical terms, this would mean that the new unitary authority:- 

0 Would have no powers to grant/refuse waste management licences for landfill 
sites, etc within their area. 

0 Would hove no powers to register waste carriers or to regulate the shipment of 
waste. 

0 Would have no powers to license premises for scrap metal recovery etc. 

0 Would have no powers to grant/refuse authorisations for industrial plant which 
have flue emissions to the atmosphere, including incinerators, etc. 
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In addition, transferred resources are required by SEPA to perform their consultative role which 
includes the accumulation and provision of information and guidance. Furthermore in 
appropriate circumstances, enforcement powers will entail staff resource implications for SEPA. 

However, notwithstanding the immediately preceding paragraph which outlines SEPA's transitory 
rights and the loss of specific powers to local authorities, the Environment Act 1995 also places 
duties and responsibilities on these councils. Indeed, additional powers have been provided to 
combat pollution:- 

0 New powers to establish Air Quality Management Areas. 

Enabling powers to combat air pollution. 

0 A lead role in the practical aspects of the remediation of contamination land. 

0 Statutory Nuisance procedures in line with England and Wales. 

Furthermore, local authorities will continue to have powers in relation to waste collection, waste 
disposal, waste recycling, litter control, air pollution (eg smoke control area programmes), land 
use consultations etc. Local authorities will also be statutory consultees for:- 

0 Waste Management Licensing 

Authorisation applications for IPC/lndustrial processes as they relate to atmospheric 
pollution 

0 The data necessary to compile a national waste strategy 

0 The data necessary to form an opinion on the general state of the environment. 

Significantly, local authorities will be regulatory authorities in relation to most contaminated land 
sites, however in relation to 'special sites', these regulatory powers can be transferred to  SEPA 
for their appropriate expertise. 

There are also powers contained within the Act to enable SEPA and local authorities to  enter 
into agreements about services they could provide to each other, including the formulation of 
agency-type agreements relating to premises inspection, sampling, etc. However, it is clear that 
in any such cases where 'agreement' had been reached, SEPA would retain full legal and 
management responsibility. 

CO ncl usi on 

The Environment Act and The Commencement Order (No 2) have confirmed the principal terms which will 
relate to the establishment of the Scottish Environmental Protection Agency (SEPA). This report has 
attempted to provide a concise summary of the Act, the range of powers being transferred from local 
authorities to SEPA, the new powers being conferred on SEPA and the implications of this Act on local 
authorities. 

It is apparent that local authorities are losing a number of statutory, regulatory functions to SEPA. However, 
significant new powers are being conferred on local authorities in relation to air quality management, air 
pollution, contaminated land and statutory nuisance. Furthermore, local authorities will be consultees on 
issues such as waste management licensing, authorisation applications, the compilation of data to  assist in 
the formulation of a national waste strategy and a national environment 'audit'. It is  very apparent that the 
resource requirements, particularly staff resources, which are necessary to  establish particular functions within 
SEPA are intended to be transferred from local authorities, river purification authorities etc., the latter of 
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whom is transferred in its entirety. However, this professional expertise which is presently employed within 
Environmental Services is the same staff element who will be required to perform the above regulatory and 
consultee role on behalf of the local authority and SEPA. To accede to the transfer of members of the 
pollution control staff to SEPA would completely negate the local authorities ability to satisfactorily perform 
i ts  duties in this field in the short to medium term. During this period it would be necessary to recruit suitably 
qualified staff who would require time for specialist training and for the gaining of expertise. If experienced 
staff were to be transferred to SEPA from the existing authorities and any new pollution control function had 
to be staffed by internal transferees from other areas of environmental health, then it would not be possible 
to comply with statutory and other requirements in the areas of food safety, health and safety at work, etc. 

Recommendation 

It is recommended that the Council:- 

Notes the content of this report and in particular recognises the implications of the Environment 
Act 1995 on the new unitary authority. 

Confirms its commitment to  the new duties and responsibilities outlined in the Act, including the 
retention of existing staff etc resources. 

Confirms the attendance of the appropriate member(s) and official(s) at a seminar organised 
by COSLA on 30 November 1995, specific to the formation of SEPA. 
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