
 

 

 
 
 

Our ref: PCS/172209 
Your ref: 20/00238/FUL 

 
Susan Hunt 
North Lanarkshire Council 
Planning & Environment 
Fleming House 
2 Tryst Road 
CUMBERNAULD 
G67 1JW 
 
By email only to: econsultation@northlan.gov.uk 
 
 

If telephoning ask for: 

Jonathan Werritty 

 
 
 
 

31 July 2020 

Dear Ms Hunt 
 

Town and Country Planning (Scotland) Acts 
Planning application: 20/00238/FUL 
Dwellinghouse  
Site West Of Millcroft Mill, Millcroft Road, Cumbernauld, North Lanarkshire 
 
Thank you for your consultation email which SEPA received on 15 July 2020.      
 

Advice for the planning authority 
 
We maintain our objection to the proposed development on the grounds that it may place 
buildings and persons at flood risk contrary to Scottish Planning Policy (SPP). We will review this 
objection if the issues detailed in Section 1.7 below are adequately addressed. 
 
In the event that the planning authority proposes to grant planning permission contrary to this 
advice on flood risk, the Town and Country Planning (Notification of Applications) (Scotland) 
Direction 2009 provides criteria for the referral to the Scottish Ministers of such cases. You may 
therefore wish to consider if this proposal falls within the scope of this Direction. 
 

1. Flood risk 

1.1 We have previously commented on this proposal, raised potential flooding concerns and 
requested the provision of further information to help verify compliance with SPP. Additional 
information has now been submitted and we make the following comments.  

1.2 We previously raised concerns over the uncertainties surrounding the watercourse crossing 
at Millcroft Road. The information provided indicates this structure has a wide clear span 
over the watercourse. In addition the topographic survey provided suggest the topography 
slopes away from the structure to the south, indicating any overspill would flow to the south 
west and not towards the application site.  
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1.3 Following a review of the additional information provided we carried out basic hydraulic 
calculations and hydrological modelling. The applicant has previously stated they were 
willing to remove the footbridge adjacent to the site, this allowed us to carry out a basic 
modelling scenario where the footbridge is absent. It indicated that the Shank Burn adjacent 
to the site has the capacity to contain peak flows estimated within the catchment.  

1.4 However, we have now received correspondence sent by Burges Salmon (on behalf of their 
clients, the owners of Millcroft Mill) (dated 27 July 2020) to Susan Hunt of North Lanarkshire 
Council. This states that their clients do not support, and will not agree to, the removal of 
the footbridge. Furthermore, their clients are also not willing to grant authorisation to the 
applicant to carry out works on their property, including the burn. They conclude that the 
applicant therefore does not, and will not, have the necessary rights to carry out any of the 
works stated. 

1.5 On the basis that the footbridge has the potential to increase flood risk and cannot be 
removed we require a further assessment of this structure to be carried to ensure its 
potential effect is considered, and the proposed development can be shown to comply with 
SPP. It is possible that a full Flood Risk Assessment (FRA) will need to be undertaken by a 
suitably qualified professional. 

1.6 The assessment / FRA needs to include an assessment of sensitivity to blockage. We 
require that a range of blockage situations are assessed, including a 100% blockage 
scenario. Due to the high volume of trees and vegetation upstream of the site it is important 
we understand how a significant blockage would impact flood risk to the proposed 
dwellinghouse.  

1.7 In summary we wish to receive clarification on the following points before we would 
consider removing our objection to the proposed development: 

• We require further assessment of the footbridge or an FRA to be completed by a suitably 
qualified professional, in line with our technical requirements, that demonstrates this 
structure will not increase flood risk to the proposed dwellinghouse. 

• This needs to include a range of blockage scenarios, including 100% blockage by debris.  
 
1.8 The flood risk advice contained in this letter is supplied to you by SEPA in terms of Section 

72 (1) of the Flood Risk Management (Scotland) Act 2009 on the basis of information held 
by SEPA as at the date hereof.  It is intended as advice solely to North Lanarkshire Council 
as Planning Authority in terms of the said Section 72 (1). 

Detailed advice for the applicant 
 
You will note that we have maintained our objection to the planning application on the basis of 
lack of information regarding flood risk. We recommend that you take account of the comments 
offered above in Section 1.7. Provision of this additional information will allow us to reconsider our 
position. 
 

2. Flood risk - caveats and additional information 

2.1 The SEPA Flood Maps have been produced following a consistent, nationally-applied 
methodology for catchment areas equal to or greater than 3km2 using a Digital Terrain 
Model (DTM) to define river corridors and low-lying coastal land.  The maps are indicative 
and designed to be used as a strategic tool to assess, flood risk at the community level and 
to support planning policy and flood risk management in Scotland. 

http://www.sepa.org.uk/environment/water/flooding/flood-maps/


 

2.2 We refer the applicant to the document entitled: Technical Flood Risk Guidance for 
Stakeholders.  This document provides generic requirements for undertaking Flood Risk 
Assessments.  Please note that this document should be read in conjunction with Policy 41 
(Part 2). 

2.3 Our Flood Risk Assessment Checklist should be completed and attached within the front 
cover of any flood risk assessments issued in support of a development proposal which 
may be at risk of flooding. The document will take only a few minutes to complete and will 
assist our review process. 

2.4 Please note that we are reliant on the accuracy and completeness of any information 
supplied by the applicant in undertaking our review, and can take no responsibility for 
incorrect data or interpretation made by the authors. 

Regulatory advice for the applicant 
 

3. Regulatory requirements 

3.1 Details of regulatory requirements and good practice advice for the applicant can be found 
on the Regulations section of our website. If you are unable to find the advice you need for 
a specific regulatory matter, please contact a member of the regulatory services team at: 
Lanarkshire@sepa.org.uk. 

If you have any queries relating to this letter, please contact me by or e-mail at 
planning.sw@sepa.org.uk.  
 
Yours sincerely 
 
 
Jonathan Werritty 
Senior Planning Officer 
Planning Service 
 
ECopy to:  
 
Dan Henderson, Development and Environmental Services Limited, desltd@outlook.com 
Lynsey Reid, Burges Salmon, Lynsey.Reid@burges-salmon.com  
 
Disclaimer 
This advice is given without prejudice to any decision made on elements of the proposal regulated by us, as 
such a decision may take into account factors not considered at this time. We prefer all the technical 
information required for any SEPA consents to be submitted at the same time as the planning or similar 
application. However, we consider it to be at the applicant's commercial risk if any significant changes 
required during the regulatory stage necessitate a further planning application or similar application and/or 
neighbour notification or advertising. We have relied on the accuracy and completeness of the information 
supplied to us in providing the above advice and can take no responsibility for incorrect data or 
interpretation, or omissions, in such information. If we have not referred to a particular issue in our response, 
it should not be assumed that there is no impact associated with that issue. For planning applications, if you 
did not specifically request advice on flood risk, then advice will not have been provided on this 
issue. Further information on our consultation arrangements generally can be found on our website planning 
pages. 

https://www.sepa.org.uk/environment/land/planning/advice-for-developers/#flood
https://www.sepa.org.uk/environment/land/planning/advice-for-developers/#flood
http://www.sepa.org.uk/media/136143/sepa-planning-authority-protocol-41.pdf
https://www.sepa.org.uk/environment/land/planning/advice-for-developers/#flood
http://www.sepa.org.uk/regulations/
mailto:Lanarkshire@sepa.org.uk
mailto:planning.sw@sepa.org.uk
mailto:desltd@outlook.com
mailto:Lynsey.Reid@burges-salmon.com
http://www.sepa.org.uk/environment/land/planning/
http://www.sepa.org.uk/environment/land/planning/
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Beaton Patricia

From: Daniel Henderson <desltd@outlook.com>

Sent: 14 August 2020 16:14

To: Werritty, Jonathan; planning.sw@sepa.org.uk

Cc: Beaton Patricia; Regen & ES Planning

Subject: Fw: Planning Application 20/00238/FUL Proposed Farmhouse at Site West of 

Millcroft Mill, Millcroft Road, Cumbernauld G67 4AF

Attachments: Invermill Shank Burn footbridge 12082020.pdf

Good Afternoon Jonathan, 

 

Thank you for your email and attached letter of 31/07/2020. 

 

We are pleased to note that the additional information we have provided demonstrates that an overspill 

event occurring at the road bridge over the Shank Burn at Millcroft Road will not result in flooding of the 

20/00238/FUL application site. 

 

We also note that the Shank Burn adjacent  to the development site has sufficient capacity to contain 

peak flows from within the catchment - when the footbridge is absent. 

 

  We note your request at para 1.7 for more clarification by way of further assessment to demonstrate the 

footbridge will not increase flood risk to the proposed new house, including blockage scenarios up to 

100%, and our response is as follows. 

 

  With reference to para 1.4 and 1.5 of your letter our client has taken legal advice and has, thereafter, 

removed almost all of the footbridge(see photograph) that is in his ownership, much of which was 

previously located on the west embankment. 

 

  Where the bridge deck and parapet walls removal has been undertaken above the burn there is now no 

height obstruction, and removal of supporting masonry built from the bed of the burn and abutting the 

west embankment has widened the channel. Blockage is therefore very unlikely, and 100% blockage 

extremely unlikely. 

 

  Further, the removal of the entire part of the bridge which was located on the west embankment(see 

photograph), and not above the burn, results in a situation whereby there is no physical obstruction 

whatsoever on the embankment  and thus, in the extremely unlikely event of a 100% blockage at the 

footbridge location and the water level upstream of the blockage consequently rising above the west 

embankment, there will be free unimpeded downstream flood flow - the route of which will be along 

the lower ground adjoining the burn. The flood water will then promptly gravitate/flow back down the 

west embankment and into the much lower lying canalised channel of the burn which, immediately 

downstream of a point at which a 100% blockage has occurred, would be at a lower water level - and with 

the bed of the burn being more than a metre below the embankment. 

 

 Given that the Shank Burn has sufficient capacity to contain peak flows from the catchment we can 

foresee no possible circumstances in which the present situation will result in flooding of the proposed 

new house and we respectfully request that SEPA now withdraw their objection to the planning 

application. 
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Our client would welcome a meeting with SEPA and will work with SEPA, and others where possible, 

to finalise matters. Our client also proposes to carry out basic maintenance and repairs to the west 

embankment wall and, if requested to do so by SEPA, he is prepared to widen the Shank Burn channel(on 

the west side) at the position of the former footbridge.  Given the comments within the previous 

paragraph our strong view is that widening of the burn is not necessary and would serve no purpose. 

 

We look forward to hearing from you and we have copied this to the Planning Department at North 

Lanarkshire Council. 

 

 

Dan Henderson 

Development and Environmental Services Limited 

Tel: 01324 841183                   Mob: 07925 374 164 

 

Sent from Windows Mail 

 

From: planning.sw@sepa.org.uk 

Sent: Friday, 31 July 2020 12:14 

To: eConsultation, Lynsey.Reid@burges-salmon.com, desltd@outlook.com 

 

Thank you for consulting SEPA on the above proposal. Please find our response attached.  

 

Where applicable this email has been copied to the agent and/or applicant.  

 

This is an auto-generated email sent on behalf of SEPA's Planning Service. Information on our planning 

service along with guidance for planning authorities, developers and any other interested party is available 

on our website at 

https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.sepa.org.uk%2Fplanning.aspx

&amp;data=02%7C01%7C%7C97f9a88820a84aa78d3a08d835429337%7C84df9e7fe9f640afb435aaaaaaaa

aaaa%7C1%7C0%7C637317908560503676&amp;sdata=mXhgvX3LRSgMuVuC6FurAVzlG%2FP6Sti6nCAQTZ

ArTO4%3D&amp;reserved=0.  

 

 

***************************************************************************************

********** 

The content of this email and any attachments may be confidential and are solely for the use of the 

intended recipient(s). If you have received this message by mistake, please contact the sender or email 

info@sepa.org.uk as soon as possible then delete the email. 

 

 

================================================== 

The information contained in this email is confidential and is intended solely for the use of the named 

addressee. Access, copying or re-use of the information in it by any other is not authorised. If you are not 

the intended recipient please notify us immediately by return email to postmaster@sepa.org.uk. 

 

SEPA registered office: Strathallan House, Castle Business Park, Stirling, FK9 4TZ. 

Under the Regulation of Investigatory Powers Act 2000, the email system at SEPA may be subject to 

monitoring from time to time. 
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Atria One 

144 Morrison Street 

Edinburgh EH3 8EX 

Tel: +44 (0)131 314 2112 

Fax: +44 (0)131 777 2604 

email@burges-salmon.com 

www.burges-salmon.com 

DX ED30 Edinburgh 

6 New Street Square, London, EC4A 3BF 
Tel: +44 (0)20 7685 1200 Fax: +44 (0)20 7980 4966 
 

One Glass Wharf, Bristol, BS2 0ZX 
Tel: +44 (0)117 939 2000 Fax: +44 (0)117 902 4400 
 

Burges Salmon LLP is a limited liability partnership registered in England and Wales (LLP number OC307212), and is authorised and regulated by the 
Solicitors Regulation Authority.  It is also regulated by the Law Society of Scotland. Its registered office is at One Glass Wharf, Bristol, BS2 0ZX.  A list of 
the members may be inspected at its registered office. Further information about Burges Salmon entities, including details of their regulators, is set out on 
the Burges Salmon website at www.burges-salmon.com. 

 

For the attention of Susan Hunt 
Planning and Building 
North Lanarkshire Council 
Civic Centre 
Windmillhill Street 
Motherwell 
ML1 1AB 

 

 
 

By Email huntS@northlan.gov.uk 

Our ref: LR12/CW12/57767.1/REID Your ref: 20/00238/FUL 27 July 2020 
 

 

When telephoning please ask for: Lynsey Reid 

 
Dear Ms Hunt 

Representation on behalf of Denis and Frances Toppin 
Planning application reference 20/00238/FUL 
Erection of a house – site west of Millcroft Mill, Millcroft Road, Cumbernauld (the “Application Site”) 

We refer to our letter of 30 March 2020, objecting to the above application on behalf of our clients, Denis and 
Frances Toppin. Mr and Mrs Toppin are the owners and occupiers of Millcroft Mill, immediately adjacent to the 
Application Site.  

Following objections to the application made by SEPA dated 25 March, 11 May and 23 June 2020 in relation 
to potential flood risk of the proposed development, it has come to our attention that the Applicant has submitted 
further information prepared by DES Ltd, dated 14 July 2020.  

Within that document the Applicant has said that they will carry out works to the Shank Burn, including but not 
limited to the removal of a footbridge. 

We enclose a copy of the title for the Application Site (LAN73085). As is shown on the title plan, and stated in 
Section A of the title sheet, the boundary of the Applicant’s property is the northwestern bank of the Shank 
Burn. The Applicant does not have the necessary rights to carry out works in the burn, or to remove the 
footbridge.  

We also enclose a copy of the title for our client’s property (LAN72720). As is shown on the title plan, and 
stated in Section A of the title sheet, the boundary of our clients’ property is the midpoint of the Shank Burn. 
Our client therefore owns half the burn, and half the footbridge.  

Our clients do not support, and will not agree to, the removal of the footbridge. Our clients are also not willing 
to grant authorisation to the Applicant to carry out works on their property, including the Burn.   

The Applicant therefore does not, and will not, have the necessary property rights to carry out any of the works 
stated in the 14 July 2020 document. The Applicant’s commitments in this regard should therefore be given no 
weight in the determination of this application.  

We have copied this letter to SEPA to assist in their consideration of the further information provided by the 
Applicant. 

Our clients continue to object to the proposed development and consider, for the reasons detailed in our letter 
of 30 March 2020, that the proposed development is: 
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• Contrary to North Lanarkshire Local Plan Policy DSP4; 

• Contrary to North Lanarkshire Local Plan Policy NBE1; 

• Contrary to North Lanarkshire Local Plan Policy NBE3; and 

• Not supported by material considerations. 

We would therefore ask that the application is refused.  

I should also be grateful if you could provide an update on the progress of this application. 

Yours faithfully 
 
 
 
BURGES SALMON LLP 
  
Cc Jonathan Werritty, SEPA 
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Atria One 

144 Morrison Street 

Edinburgh EH3 8EX 

Tel: +44 (0)131 314 2112 

Fax: +44 (0)131 777 2604 

email@burges-salmon.com 

www.burges-salmon.com 

DX ED30 Edinburgh 

6 New Street Square, London, EC4A 3BF 
Tel: +44 (0)20 7685 1200 Fax: +44 (0)20 7980 4966 
 

One Glass Wharf, Bristol, BS2 0ZX 
Tel: +44 (0)117 939 2000 Fax: +44 (0)117 902 4400 
 

Burges Salmon LLP is a limited liability partnership registered in England and Wales (LLP number OC307212), and is authorised and regulated by the 
Solicitors Regulation Authority.  It is also regulated by the Law Society of Scotland. Its registered office is at One Glass Wharf, Bristol, BS2 0ZX.  A list of 
the members may be inspected at its registered office. Further information about Burges Salmon entities, including details of their regulators, is set out on 
the Burges Salmon website at www.burges-salmon.com. 

 

For the attention of Head of Legal and Democratic 
Solutions 
North Lanarkshire Council  
Civic Centre 
Windmillhill Street 
Motherwell 
ML1 1AB 

 

Direct Line: +44 (0)131 314 2131 
lynsey.reid@burges-salmon.com 

By Email hamillm@northlan.gov.uk 

Our ref: LR12/CW18/57767.1/REID Your ref: 20/00238/FUL 28 October 2020 
 

 

When telephoning please ask for: Lynsey Reid 

 
Dear Head of Legal and Democratic Solutions 

Local Review Body - Application for Review - 20/00238/FUL 
Erection of a house – site west of Millcroft Mill, Millcroft Road, Cumbernauld (the “Application Site”) 

We act on behalf of Denis and Frances Toppin, the owners and occupiers of Millcroft Mill, immediately adjacent 
to the Application Site.  

We understand that our clients’ previous representations dated 30 March and 27 July 2020 in relation to the 
application will be passed to the Local Review Body for consideration as part of the review. This letter therefore 
seeks only to raise procedural issues we have identified in relation to the appeal.  

1 THE LEGISLATION 

1.1 Section 43A(8) allows for an applicant to require the planning authority to review the determination of 
their planning application by an appointed person under delegated authority. The function of the Local 
Review Body is to reconsider the planning officer’s original decision. 

1.2 Section 43B(1) of the Town and Country Planning (Scotland) Act 1997 states: 

“In a review under section 43A(8), a party to the proceedings is not to raise any matter which was not 
before the appointed person at the time the determination reviewed was made unless that party can 
demonstrate— 

(a) that the matter could not have been raised before that time, or 

(b) that its not being raised before that time was a consequence of exceptional circumstances.” 

1.3 Paragraph 25 of Circular 5/2013 ‘Schemes of Delegation and Local Reviews’ confirms: 

“Section 43B restricts the ability of parties to introduce new matters at the review stage unless they are 
material to the determination of the case. This restriction does not apply to information on matters that 
were before the appointed officer at the time of the decision on the application or a notice of review 
relating to its non-determination.” 
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2 THE PLANNING APPLICATION 

2.1 The supporting statement accompanying the planning application makes clear the intention for the 
proposed development to be a retirement home, and states that the applicant: 

“…wish to build a house on the development site from which they will manage their business activities 
in the short to medium term and which, in the long term, will be their “retirement” home.” (Emphasis 
added) 

2.2 The ‘Agricultural & Rural Business Labour Requirement Report’ submitted with the planning application 
states that the applicant “plans to significantly grow the business (including the acreage farmed) in the 
short term and, thereafter, implement a phased retirement over the following 3 to 7 years.” 

3 THE REVIEW 

3.1 The applicant’s primary argument in their appeal statement is that they have no short term intention to 
retire, and that:  

“Mr Cairns plans to significantly grow the agricultural business and THEREAFTER implement a phased 
retirement over 3 – 7 years. The time needed for growth of the agricultural business will be about 15 
years – possibly longer due to Covid – and Mr Cairns is not contemplating any reduction in workload 
for about 20 years.” 

3.2 The applicant’s claimed intention now to commence a phased retirement in 15 – 20 years is clearly a 
long term plan, and is a fundamentally different argument than that presented in support of the 
proposed development by the applicant during the planning application process.  

3.3 The applicant has introduced a new basis for their argument that planning permission should be 
granted despite the proposed development being contrary to the development plan, which constitutes 
a new matter not before the original planning officer. The applicant has not sought to justify this by 
demonstrating that this basis could not have been raised at the time, or is a result of exceptional 
circumstances.   

3.4 It is our clients’ position that Section 43B(1) means the applicant’s argument that their intention to retire 
is long-term cannot therefore be validly taken into account by the Local Review Body.  

We should be grateful if you would clarify whether the Council considers it is legally competent for the Local 
Review Body to take this new matter into account in its review of the original decision. 
 
Yours faithfully 
 
 
 
BURGES SALMON LLP 
  



Local Review Body -Application for Review -20/00238/FUL 
 
 

Thank you for your email and attachment of 19/11/2020.  We note the submission on behalf 
of Denis and Frances Toppin and our comments are as follows -  
 

1. The Application for Review does not raise any new matters.  The Supporting 
Statement lodged as part of the planning application and posted on the NLC website 
on 27/02/2020 states on page 3 that “retirement” will be in the long term. We 
confirm that the applicant and his wife do not intend to retire in the short term. 

2. Section 3 of the Denis and Frances Toppin submission relates to the Application for 
Review and at paragraph 3.2 claims that the commencement of -    “a phased 
retirement in 15 - 20 years is clearly a long term plan and is a fundamentally 
different argument than that presented in support of the proposed development by 
the applicant during the planning application process.”     However, paragraph 2.1 of 
the Denis and Frances Toppin submission includes a quotation from our Planning 
Application Supporting Statement which states John and Larraine - “ wish to build a 
house on the development site from which they will manage their business activities 
in the short to medium term and which in the long term will be their “retirement” 
home. 

3.  Given that paragraph 2.1 of the submission on behalf of Denis and Frances Toppin 
points out that the Planning Application documentation stated from the outset that 
“retirement” will be in the long term -  we are at a loss as to why, at section 
3 they  consider the fact that the Application for Review restates retirement will be 
in the long term is a “new matter” - or claim, with regard to the Application for 
Review, it is a fundamentally different argument.  

 


