
 

 

 
 
 
 

Our ref: PCS/172606 
Your ref: 20/00238/FUL 

 

Susan Hunt 
Planning & Development 
North Lanarkshire Council 
2 Tryst Road 
Cumbernauld 
G67 1JW 

By email only to: econsultation@northlan.gov.uk 

If telephoning ask for: 
Jonathan Werritty 
 
2 September 2020 

 
 
Dear Ms Hunt 
 
Planning application: 20/00238/FUL 
Erection of a dwellinghouse  
Site West Of Millcroft Mill, Millcroft Road, Cumbernauld, North Lanarkshire 
 
We received further information from Mr Henderson at Development & Environment Services 
Limited in an email dated 14 August 2020. We are now in a position to remove our objection to 
the proposed development on flood risk grounds.  Notwithstanding the removal of our objection, 
we would expect North Lanarkshire Council to undertake their responsibilities as the Flood Risk 
Management Authority. 
 
Advice for the planning authority 
 
1. Flood Risk 

1.1 We have previously commented on this proposal, raised potential flooding concerns and 
requested the provision of further information to help verify compliance with Scottish 
Planning Policy (SPP). We recommend our current comments are read in conjunction with 
such previous correspondence. Additional information has now been submitted and we 
would make the following comments.  

1.2 We had previously raised concerns about the footbridge adjacent to the site in regards to 
flood risk. We have now received a photograph from the applicant demonstrating that the 
west side of the footbridge has been removed. As the flood risk has been significantly 
reduced, we are now in a position to remove our objection. However, the applicant should 
also be aware of the residual risk of structural failure, flood risk to the development may 
increase in the event of structural collapse.  

 
 



 

1.3 Please note, if the third party involved disputes the partial deconstruction of the bridge and 
it is to be reinstated, we will require further assessment.  

Flood Risk Caveats & Additional Information for Applicant  
 
1.4 The SEPA Flood Maps have been produced following a consistent, nationally-applied 

methodology for catchment areas equal to or greater than 3km2 using a Digital Terrain 
Model (DTM) to define river corridors and low-lying coastal land.  The maps are indicative 
and designed to be used as a strategic tool to assess, flood risk at the community level and 
to support planning policy and flood risk management in Scotland. 

1.5 Please note that we are reliant on the accuracy and completeness of any information 
supplied by the applicant in undertaking our review, and can take no responsibility for 
incorrect data or interpretation made by the authors. 

1.6 The flood risk advice contained in this letter is supplied to you by SEPA in terms of Section 
72 (1) of the Flood Risk Management (Scotland) Act 2009 on the basis of information held 
by SEPA as at the date hereof.  It is intended as advice solely to North Lanarkshire Council 
as Planning Authority in terms of the said Section 72 (1). 

Regulatory advice for the applicant 

2. Regulatory requirements 

2.1 Details of regulatory requirements and good practice advice for the applicant can be found 
on the Regulations section of our website. If you are unable to find the advice you need for 
a specific regulatory matter, please contact a member of the regulatory services team at: 
Lanarkshire@sepa.org.uk. 

If you have any queries relating to this letter, please contact me by e-mail at 
planning.sw@sepa.org.uk.  
 

 
Yours sincerely 
 
 
Jonathan Werritty 
Senior Planning Officer (SW) 
Planning Service 
 
 
ECopy to:  Dan Henderson, Development and Environment Services Limited, desltd@outlook.com 
 



 

Disclaimer 
This advice is given without prejudice to any decision made on elements of the proposal regulated by us, as 
such a decision may take into account factors not considered at this time. We prefer all the technical 
information required for any SEPA consents to be submitted at the same time as the planning or similar 
application. However, we consider it to be at the applicant's commercial risk if any significant changes 
required during the regulatory stage necessitate a further planning application or similar application and/or 
neighbour notification or advertising. We have relied on the accuracy and completeness of the information 
supplied to us in providing the above advice and can take no responsibility for incorrect data or 
interpretation, or omissions, in such information. If we have not referred to a particular issue in our response, 
it should not be assumed that there is no impact associated with that issue. For planning applications, if you 
did not specifically request advice on flood risk, then advice will not have been provided on this 
issue. Further information on our consultation arrangements generally can be found on our website planning 
pages. 





   

 

NORTH LANARKSHIRE COUNCIL

INTERNAL MEMORANDUM

TO: HEAD OF ENTERPRISE & PLACE
Fleming House
2 Tryst Road
Cumbernauld
G67 1JW 

FAO Susan Hunt

FROM: HEAD OF REGULATORY SERVICES & 
WASTE SOLUTIONS 
Pollution Control Team Leader
Municipal Buildings
Kildonan Street
Coatbridge 
ML5 3LF 

Ask for: Fiona Gillon Ext 01236 638638

Your Ref.

My Ref.

20/00238/FUL

FG/552232

Date  17th March 2020

Copied to: Subject Dwellinghouse, Site West of Millcroft 
Mill, Millcroft Road, Cumbernauld, 
North Lanarkshire, G67 4AG 

I refer to your memo received on 10th March  2020 concerning the above application and have the 
following observations to make.

1. Construction work associated with this development shall conform to BS-5228, Noise from 
Construction and Open Sites. During the period of construction the operating hours for all 
noise producing works and ancillary operations which are acceptable to this office are:

Monday to Friday: 8am to 7pm
Saturday: 8am to 1pm
Sundays and Public Holidays: No noise producing works

2. Best practicable means shall be adopted to control site generated dust and prevent dust 
emission beyond the site boundary. If site generated dust is found to be impacting upon 
property/residents out-with the site the operation responsible shall be suspended until 
suitable dust suppression measures are put in place.

Contaminated Land

3. The development is situated in close proximity to potentially contaminated land, namely, an 
old quarry. To ensure potential risks arising from previous land uses around the site have 
been fully assessed a phase 1 preliminary investigation (desk study) requires to be 
submitted. The investigation must be carried out in accordance with the British Standard 
Code of Practice BS 10175: 2011 “The Investigation of Potentially Contaminated Sites”. 
The report must include a site specific risk assessment of all relevant pollution linkages, be 
carried out in accordance with the Environment Agency publication, Model Procedures for 
the Management of Land Contamination CLR11, and be submitted in both hard copy and 
electronic format. Depending on the results of this investigation a detailed remediation 
strategy may be required. Any remediation work required must be completed and 
verification provided by the developer to the Local Authorities satisfaction.

4. All documents submitted in relation to Contaminated Land should be in accordance with 
North Lanarkshire Council Developers Guidance a copy of which can be downloaded from 
http://www.northlanarkshire.gov.uk/CHttpHandler.ashx?id=2125&p=0

http://www.northlanarkshire.gov.uk/CHttpHandler.ashx?id=2125&p=0


5. The applicant should prove by means of chemical analysis that any imported material used 
as fill is clean and suitable for the intended purpose.

6. No waste materials can be burned on site without a waste management licence. SEPA can 
issue a licence exemption for the burning of clean wood.  Any smoke generated on site 
should be controlled such as to prevent nuisance conditions. No dark smoke should be 
produced.

7. Obtrusive Lighting can now be considered as a Statutory Nuisance in Scotland and should 
be taken into account when considering all exterior lighting situations. The Scottish 
Executive has recently published a Guidance Note entitled “Controlling Light Pollution and 
Reducing Lighting Energy Consumption.”

It is recommended that specifically designed lighting equipment is used which minimises 
the upward spread of light near to and above the horizontal. Care should be taken when 
selecting luminaires to ensure that appropriate units are chosen and that their location will 
reduce spill light and glare to a minimum. Glare should be kept to a minimum by ensuring 
that the main beam angle of all lights directed towards any potential observer is not more 
than 70°. Higher mounting heights allow lower main beam angles, which can assist in 
reducing glare. In areas with low ambient lighting levels, glare can be very obtrusive and 
extra care should be taken when positioning and aiming lighting equipment.

Fiona Gillon
Environmental Health Officer
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Lord Justice Sullivan:  

Introduction 

1. This is an appeal against the order dated 11th March 2013 of Lang J quashing the 
decision dated 12th March 2012 of a Planning Inspector appointed by the Secretary of  
State granting planning permission for a four-turbine wind farm on land north of 
Catshead Woods, Sudborough, Northamptonshire.  The background to the appeal is 
set out in Lang J’s judgment: [2013] EWHC 473 (Admin).  

Section 66 

2. Section 66 of the Planning (Listed Buildings and Conservation Areas) Act 1990  (“the 
Listed Buildings Act”) imposes a “General duty as respects listed buildings in 
exercise of planning functions.”  Subsection (1) provides: 

“In considering whether to grant planning permission for 
development which affects a listed building or its setting, the 
local planning authority or, as the case may be, the Secretary of 
State shall have special regard to the desirability of preserving 
the building or its setting or any features of special architectural 
or historic interest which it possesses.” 

Planning Policy 

3. When the permission was granted the Government’s planning policies on the 
conservation of the historic environment were contained in Planning Policy Statement 
5 (PPS5).  In PPS5 those parts of the historic environment that have significance 
because of their historic, archaeological, architectural or artistic interest are called 
heritage assets. Listed buildings, Scheduled Ancient Monuments and Registered Parks 
and Gardens are called “designated heritage assets.”  Guidance to help practitioners 
implement the policies in PPS5 was contained in “PPS5 Planning for the Historic 
Environment: Historic Environment Planning Practice Guide” (“the Practice Guide”).  
For present purposes, Policies HE9 and HE10 in PPS5 are of particular relevance.  
Policy HE9.1 advised that:  

“There should be a presumption in favour of the conservation 
of designated heritage assets and the more significant the 
designated heritage asset, the greater the presumption in favour 
of its conservation should be…. Substantial harm to or loss of a 
grade II listed building, park or garden should be exceptional.  
Substantial harm to or loss of designated heritage assets of the 
highest significance, including scheduled monuments ….grade 
I and II* listed buildings and grade I and II* registered parks 
and gardens….should be wholly exceptional.” 

            Policy HE9.4 advised that: 

“Where a proposal has a harmful impact on the significance of 
a designated heritage asset which is less than substantial harm, 
in all cases local planning authorities should: 



 

 

(i) weigh the public benefit of the proposal (for example, that it helps 
to secure the optimum viable use of the heritage asset in the 
interests of its long-term conservation) against the harm; and 

(ii) recognise that the greater the harm to the significance of the 
heritage asset the greater the justification will be needed for any 
loss.” 

Policy HE10.1 advised decision-makers that when considering applications for 
development that do not preserve those elements of the setting of a heritage asset, 
they:   

“should weigh any such harm against the wider benefits of the 
application. The greater the negative impact on the significance 
of the heritage asset, the greater the benefits that will be needed 
to justify approval.” 

The Inspector’s decision  

4. The Inspector concluded that the wind farm would fall within and affect the setting of 
a wide range of heritage assets [22]1.  For the purposes of this appeal the parties’ 
submissions largely focussed on one of the most significant of those assets: a site 
owned by the National Trust, Lyveden New Bield.  Lyveden New Bield is covered by 
a range of heritage designations: Grade I listed building, inclusion in the Register of 
Parks and Gardens of Special Historic Interest at Grade I, and Scheduled Ancient 
Monument [44]. 

5. It was common ground between the parties at the inquiry that the group of designated 
heritage assets at Lyveden New Bield was probably the finest surviving example of an 
Elizabethan Garden, and that as a group the heritage asset at Lyveden New Bield had 
a cultural value of national, if not international significance.  The Inspector agreed, 
and found that:  

“…this group of designated heritage assets has archaeological, 
architectural, artistic and historic significance of the highest 
magnitude.” [45]  

6.       The closest turbine in the wind farm site (following the deletion of one turbine) to 
Lyveden New Bield was around 1.3 km from the boundary of the Registered Park and 
1.7 km from the New Bield itself.  The Inspector found that:  

“The wind turbines proposed would be visible from all around 
the site, to varying degrees, because of the presence of trees.  
Their visible presence would have a clear influence on the 
surroundings in which the heritage assets are experienced and 

                                                 
1 [ ]  refers to paragraph numbers in the Inspector’s decision. 



 

 

as such they would fall within, and affect, the setting of the 
group.” [46] 

            This conclusion led the Inspector to identify the central question, as follows: 

“Bearing in mind PPS5 Policy HE7, the central question is the 
extent to which that visible presence would affect the 
significance of the heritage assets concerned.” [46] 

7. The Inspector answered that question in relation to Lyveden New Bield in paragraphs 
47-51 of his decision letter.   

“47. While records of Sir Thomas Tresham’s intentions for the 
site are relatively, and unusually, copious, it is not altogether 
clear to what extent the gardens and the garden lodge were 
completed and whether the designer considered views out of 
the garden to be of any particular significance. As a 
consequence, notwithstanding planting programmes that the 
National Trust have undertaken in recent times, the experience 
of Lyveden New Bield as a place, and as a planned landscape, 
with earthworks, moats and buildings within it, today, requires 
imagination and interpretation. 

48. At the times of my visits, there were limited numbers of 
visitors and few vehicles entering and leaving the site.  I can 
imagine that at busy times, the situation might be somewhat 
different but the relative absence of man-made features in 
views across and out of the gardens compartments, from the 
prospect mounds especially, and from within the garden lodge, 
give the place a sense of isolation that makes the use of one’s 
imagination to interpret Sir Thomas Tresham’s design 
intentions somewhat easier. 

49. The visible, and sometimes moving, presence of the 
proposed wind turbine array would introduce a man-made 
feature, of significant scale, into the experience of the place.  
The array would act as a distraction that would make it more 
difficult to understand the place, and the intentions 
underpinning its design.  That would cause harm to the setting 
of the group of designated heritage assets within it. 

50. However, while the array would be readily visible as a 
backdrop to the garden lodge in some directional views, from 
the garden lodge itself in views towards it, and from the 
prospect mounds, from within the moated orchard, and various 
other places around the site, at a separation distance of between 
1 and 2 kilometres, the turbines would not be so close, or fill 
the field of view to the extent, that they would dominate the 



 

 

outlook from the site.  Moreover, the turbine array would not 
intrude on any obviously intended, planned view out of the 
garden, or from the garden lodge (which has windows all 
around its cruciform perimeter). Any reasonable observer 
would know that the turbine array was a modern addition to the 
landscape, separate from the planned historic landscape, or 
building they were within, or considering, or interpreting. 

51.  On that basis, the presence of the wind turbine array would 
not be so distracting that it would prevent or make unduly 
difficult, an understanding, appreciation or interpretation of the 
significance of the elements that make up Lyveden New Bield 
and Lyveden Old Bield, or their relationship to each other.  As 
a consequence, the effect on the setting of these designated 
heritage assets, while clearly detrimental, would not reach the 
level of substantial harm.” 

8. The Inspector carried out “The Balancing Exercise” in paragraphs 85 and 86 of his 
decision letter.  

“85. The proposal would harm the setting of a number of 
designated heritage assets.  However, the harm would in all 
cases be less than substantial and reduced by its temporary 
nature and reversibility.  The proposal would also cause harm 
to the landscape but this would be ameliorated by a number of 
factors.  Read in isolation though, all this means that the 
proposal would fail to accord with [conservation policies in the 
East Midlands Regional Plan (EMRP)].  On the other hand, 
having regard to advice in PPS22, the benefits that would 
accrue from the wind farm in the 25 year period of its operation 
attract significant weight in favour of the proposal.  The 10 
MW that it could provide would contribute towards the 2020 
regional target for renewable energy, as required by EMRP 
Policy 40 and Appendix 5, and the wider UK national 
requirement. 

86.  PPS5 Policies HE9.4 and HE10.1 require the identified 
harm to the setting of designated heritage assets to be balanced 
against the benefits that the proposal would provide.  
Application of the development plan as a whole would also 
require that harm, and the harm to the landscape, to be weighed 
against the benefits.  Key principle (i) of PPS22 says that 
renewable energy developments should be capable of being 
accommodated throughout England in locations where the 
technology is viable and environmental, economic, and social 
impacts can be addressed satisfactorily.  I take that as a clear 
expression that the threshold of acceptability for a proposal like 



 

 

the one at issue in this appeal is not such that all harm must be 
avoided.  In my view, the significant benefits of the proposal in 
terms of the energy it would produce from a renewable source 
outweigh the less than substantial harm it would cause to the 
setting of designated heritage assets and the wider landscape.”  

Lang J’s Judgment  

9. Before Lang J the First, Second and Third Respondents (“the Respondents”) 
challenged the Inspector’s decision on three grounds. In summary, they submitted that 
the Inspector had failed to: 

(1) have special regard to the desirability of preserving the settings of listed 
buildings, including Lyveden New Bield; 

(2) correctly interpret and apply the policies in PPS5; and 

(3) give adequate reasons for his decision. 

The Secretary of State, the Fourth Respondent, had conceded prior to the hearing that 
the Inspector’s decision should be quashed on ground (3), and took no part in the 
proceedings before Lang J and in this Court.  

10. Lang J concluded that all three grounds of challenge were made out. [72]2  In respect 
of ground (1) she concluded that:              

            “In order to give effect to the statutory duty under section 
66(1), a decision-maker should accord considerable importance 
and weight to the “desirability of preserving… the setting” of 
listed buildings when weighing this factor in the balance with 
other ‘material considerations’ which have not been given this 
special statutory status.  Thus, where the section 66(1) duty is 
in play, it is necessary to qualify Lord Hoffmann’s statement in 
Tesco Stores v Secretary of State for the Environment & Ors 
[1995] 1 WLR 759, at 780F-H that the weight to be given to a 
material consideration was a question of planning judgment for 
the planning authority” [39] 

            Applying that interpretation of section 66(1) she concluded that:  

“….the Inspector did not at any stage in the balancing exercise 
accord “special weight”, or considerable importance to “the 
desirability of preserving the setting”. He treated the “harm” to 
the setting and the wider benefit of the wind farm proposal as if 
those two factors were of equal importance.  Indeed, he 
downplayed “the desirability of preserving the setting” by 

                                                 
2 [ ]  refers to paragraph numbers in the judgment. 



 

 

adopting key principle (i) of PPS22, as a “clear indication that 
the threshold of acceptability for a proposal like the one at issue 
in this appeal is not such that all harm must be avoided” 
(paragraph 86).  In so doing, he applied the policy without 
giving effect to the section 66(1) duty, which applies to all 
listed buildings, whether the “harm” has been assessed as 
substantial or less than substantial.” [46] 

11.      In respect of ground (2) Lang J concluded that the policy guidance in PPS5 and the 
Practice Guide required the Inspector to assess the contribution that the setting made 
to the significance of the heritage assets, including Lyveden New Bield, and the effect 
of the proposed wind turbines on both the significance of the heritage asset and the 
ability to appreciate that significance.   Having analysed the Inspector’s decision, she 
found that the Inspector’s assessment had been too narrow. He had failed to assess the 
contribution that the setting of Lyveden New Bield made to its significance as a 
heritage asset and the extent to which the wind turbines would enhance or detract 
from that significance, and had wrongly limited his assessment to one factor: the 
ability of the public to understand the asset based on the ability of “the reasonable 
observer” to distinguish between the “modern addition” to the landscape and the 
“historic landscape.” [55] - [65]   

12.     In respect of ground (3) Lang J found that the question whether Sir Thomas Tresham 
intended that the views from the garden and the garden lodge should be of 
significance was a controversial and important issue at the inquiry which the Inspector 
should have resolved before proceeding to assess the level of harm.[68]  However, the 
Inspector’s reasoning on this issue was unclear.  Having said in paragraph 47 of his 
decision that it was “not altogether clear ….whether the designer considered views 
out of the garden to be of any significance”, he had concluded in paragraph 50 that 
“the turbine array would not intrude on any obviously intended, planned view out of 
the garden, or from the garden lodge (which has windows all around its cruciform 
perimeter).”  It was not clear whether this was a conclusion that there were no planned 
views (as submitted by the Appellant) or a conclusion that there were such views but 
the turbine array would not intrude into them.  [70] – [71].  

The Grounds of Appeal  

13.   On behalf of the Appellant, Mr. Nardell QC challenged Lang J’s conclusions in 
respect of all three grounds. At the forefront of his appeal was the submission that 
Lang J had erred in concluding that section 66(1) required the Inspector, when 
carrying out the balancing exercise, to give “considerable weight” to the desirability 
of preserving the settings of the many listed buildings, including Lyveden New Bield.  
He submitted that section 66(1) did not require the decision-maker to give any 
particular weight to that factor.  It required the decision-maker to ask the right 
question – would there be some harm to the setting of the listed building – and if the 
answer to that question was “yes” – to refuse planning permission unless that harm 
was outweighed by the advantages of the proposed development.  When carrying out 
that balancing exercise the weight to be given to the harm to the setting of the listed 



 

 

building on the one hand and the advantages of the proposal on the other was entirely 
a matter of planning judgment for the decision-maker. 

14. Turning to the policy ground, he submitted that Lang J had erred by taking an over-
rigid approach to PPS5 and the Practice Guide which were not intended to be 
prescriptive.  Given the way in which those objecting to the proposed wind farm had 
put their case at the inquiry, the Inspector had been entitled to focus on the extent to 
which the presence of the turbines in views to and from the listed buildings, including 
Lyveden New Bield, would affect the ability of the public to appreciate the heritage 
assets. 

15.    In response to the reasons ground, he submitted that the question whether any 
significant view from the lodge or garden at Lyveden New Bield was planned or 
intended was a subsidiary, and not a “principal important controversial”, issue.  In any 
event, he submitted that on a natural reading of paragraph 50 of the decision letter the 
Inspector had simply found that the turbines would not intrude into such significant 
views, if any, as were obviously planned or intended, so it had been unnecessary for 
him to resolve the issue that he had left open in paragraph 47 of the decision. 

Discussion  

Ground 1 

16.      What was Parliament’s intention in imposing both the section 66 duty and the parallel 
duty under section 72(1) of the Listed Buildings Act to pay “special attention ….. to 
the desirability of preserving or enhancing the character or appearance” of 
conservation areas?  It is common ground that, despite the slight difference in 
wording, the nature of the duty is the same under both enactments.  It is also common 
ground that “preserving” in both enactments means doing no harm: see South 
Lakeland District Council v Secretary of State for the Environment [1992] 2 AC 141, 
per Lord Bridge at page 150.  

17.    Was it Parliament’s intention that the decision-maker should consider very carefully 
whether a proposed development would harm the setting of the listed building (or the 
character or appearance of the conservation area), and if the conclusion was that there 
would be some harm, then consider whether that harm was outweighed by the 
advantages of the proposal, giving that harm such weight as the decision-maker 
thought appropriate; or was it Parliament’s intention that when deciding whether the 
harm to the setting of the listed building was outweighed by the advantages of the 
proposal, the decision-maker should give particular weight to the desirability of 
avoiding such harm?  

18.    Lang J analysed the authorities in paragraphs [34] – [39] of her judgment.  In 
chronological order they are:  The Bath Society v Secretary of State for the 
Environment [1991] 1 WLR 1303; South Lakeland (see paragraph 16 above); 
Heatherington (UK) Ltd. v Secretary of State for the Environment (1995) 69 P & CR  
374; and Tesco Stores Ltd. v Secretary of State for the Environment [1995] 1 WLR 
759.  Bath and South Lakeland were concerned with (what is now) the duty under 



 

 

section 72.  Heatherington is the only case in which the section 66 duty was 
considered.  Tesco was not a section 66 or section 72 case, it was concerned with the 
duty to have regard to “other material considerations” under section 70(2) of the 
Town and Country Planning Act 1990 (“the Planning Act”).  

19.     When summarising his conclusions in Bath about the proper approach which should be 
adopted to an application for planning permission in a conservation area, Glidewell LJ 
distinguished between the general duty under (what is now) section 70(2) of the 
Planning Act, and the duty under (what is now) section 72(1) of the Listed Buildings 
Act.  Within a conservation area the decision-maker has two statutory duties to 
perform, but the requirement in section 72(1) to pay “special attention” should be the 
first consideration for the decision-maker (p. 1318 F-H).  Glidewell LJ continued:  

“Since, however, it is a consideration to which special attention 
is to be paid as a matter of statutory duty, it must be regarded as 
having considerable importance and weight…… As I have 
said, the conclusion that the development will neither enhance 
nor preserve will be a consideration of considerable importance 
and weight.  This does not necessarily mean that the application 
for permission must be refused, but it does in my view mean 
that the development should only be permitted if the decision-
maker concludes that it carries some advantage or benefit 
which outweighs the failure to satisfy the section [72(1)] test 
and such detriment as may inevitably follow from that.”  

20. In South Lakeland the issue was whether the concept of “preserving” in what is now 
section 72(1) meant “positively preserving” or merely doing no harm.  The House of 
Lords concluded that the latter interpretation was correct, but at page 146E-G of his 
speech (with which the other members of the House agreed) Lord Bridge described 
the statutory intention in these terms:  

“There is no dispute that the intention of section [72(1)] is that 
planning decisions in respect of development proposed to be 
carried out in a conservation area must give a high priority to 
the objective of preserving or enhancing the character or 
appearance of the area.  If any proposed development would 
conflict with that objective, there will be a strong presumption 
against the grant of planning permission, though, no doubt, in 
exceptional cases the presumption may be overridden in   
favour of development which is desirable on the ground of 
some other public interest.  But if a development would not 
conflict with that objective, the special attention required to be 
paid to that objective will no longer stand in its way and the 
development will be permitted or refused in the application of 
ordinary planning criteria.”  



 

 

21. In Heatherington, the principal issue was the interrelationship between the duty 
imposed by section 66(1) and the newly imposed duty under section 54A of the 
Planning Act (since repealed and replaced by the duty under section 38(6) of the 
Planning and Compulsory Purchase Act 2004).  However, Mr. David Keene QC (as 
he then was), when referring to the section 66(1) duty, applied Glidewell LJ’s dicta in 
the Bath case (above), and said that the statutory objective “remains one to which 
considerable weight should be attached”  (p. 383).  

22. Mr. Nardell submitted, correctly, that the Inspector’s error in the Bath case was that 
he had failed to carry out the necessary balancing exercise.  In the present case the 
Inspector had expressly carried out the balancing exercise, and decided that the 
advantages of the proposed wind farm outweighed the less than substantial harm to 
the setting of the heritage assets.  Mr. Nardell  submitted that there was nothing in 
Glidewell LJ’s judgment which supported the proposition that the Court could go 
behind the Inspector’s conclusion. I accept that (subject to grounds 2 and 3, see 
paragraph 29 et seq below) the Inspector’s assessment of the degree of harm to the 
setting of the listed building was a matter for his planning judgment, but I do not 
accept that he was then free to give that harm such weight as he chose when carrying 
out the balancing exercise.  In my view, Glidewell LJ’s judgment is authority for the 
proposition that a finding of harm to the setting of a listed building is a consideration 
to which the decision-maker must give “considerable importance and weight.”  

23. That conclusion is reinforced by the passage in the speech of Lord Bridge in South 
Lakeland to which I have referred (paragraph 20 above).  It is true, as Mr. Nardell 
submits, that the ratio of that decision is that “preserve” means “do no harm”.  
However,   Lord Bridge’s explanation of the statutory purpose is highly persuasive, 
and his observation that there will be a “strong presumption” against granting 
permission for development that would harm the character or appearance of a 
conservation area is consistent with Glidewell LJ’s conclusion in Bath.  There is a 
“strong presumption” against granting planning permission for development which 
would harm the character or appearance of a conservation area precisely because the 
desirability of preserving the character or appearance of the area is a consideration of 
“considerable importance and weight.”  

24. While I would accept Mr. Nardell’s submission that Heatherington does not take the 
matter any further, it does not cast any doubt on the proposition that emerges from the 
Bath and South Lakeland cases: that Parliament in enacting section 66(1) did intend 
that the desirability of preserving the settings of listed buildings should not simply be 
given careful consideration by the decision-maker for the purpose of deciding whether 
there would be some harm, but should be given “considerable importance and weight” 
when the decision-maker carries out the balancing exercise.  

25.   In support of his submission that, provided he asked the right question – was the harm 
to the settings of the listed buildings outweighed by the advantages of the proposed 
development – the Inspector was free to give what weight he chose to that harm, Mr. 
Nardell relied on the statement in the speech of Lord Hoffmann in Tesco that the 



 

 

weight to be given to a material consideration is entirely a matter for the local 
planning authority (or in this case, the Inspector):  

“If there is one principle of planning law more firmly settled 
than any other, it is that matters of planning judgment are 
within the exclusive province of the local planning authority or 
the Secretary of State.” (p.780H).  

26. As a general proposition, the principle is not in doubt, but Tesco was concerned with 
the application of section 70(2) of the Planning Act.  It was not a case under section 
66(1) or 72(1) of the Listed Buildings Act.  The proposition that decision-makers may 
be required by either statute or planning policy to give particular weight to certain 
material considerations was not disputed by Mr. Nardell.  There are many examples 
of planning policies, both national and local, which require decision-makers when 
exercising their planning judgment to give particular weight to certain material 
considerations.  No such policies were in issue in the Tesco case, but an example can 
be seen in this case.  In paragraph 16 of his decision letter the Inspector referred to 
Planning Policy Statement 22 Renewable Energy (PPS22) which says that the wider 
environmental and economic benefits of all proposals for renewable energy, whatever 
their scale, are material considerations which should be given “significant weight”.  In 
this case, the requirement to give “considerable importance and weight” to the policy 
objective of preserving the setting of listed buildings has been imposed by Parliament.  
Section 70(3) of the Planning Act provides that section 70(1), which confers the 
power to grant planning permission, has effect subject to, inter alia, sections 66  and 
72 of the Listed Buildings Act.  Section 70(2) requires the decision-maker to have 
regard to “material considerations” when granting planning permission, but  
Parliament has made the power to grant permission having regard to material 
considerations expressly subject to the section 66(1) duty.  

27.    Mr. Nardell also referred us to the decisions of Ouseley J and this Court in Garner v 
Elmbridge Borough Council [2011] EWCA Civ 891, but the issue in that case was 
whether the local planning authority had been entitled to conclude that no harm would 
be caused to the setting of another heritage asset of the highest significance, Hampton 
Court Palace.  Such was the weight given to the desirability of preserving the setting 
of the Palace that it was common ground that it would not be acceptable to grant 
planning permission for a redevelopment scheme which would have harmed the 
setting of the Palace on the basis that such harm would be outweighed by some other 
planning advantage: see paragraph 14 of my judgment.  Far from assisting Mr. 
Nardell’s case, Garner is an example of the practical application of the advice in 
policy HE9.1: that substantial harm to designated heritage assets of the highest 
significance should not merely be exceptional, but “wholly exceptional”.  

28. It does not follow that if the harm to such heritage assets is found to be less than 
substantial, the balancing exercise referred to in policies HE9.4 and HE 10.1 should 
ignore the overarching statutory duty imposed by section 66(1), which properly 
understood (see Bath, South Somerset and Heatherington) requires considerable 
weight to be given by decision-makers to the desirability of preserving the setting of 



 

 

all listed buildings, including Grade II listed buildings.  That general duty applies with 
particular force if harm would be caused to the setting of a Grade I listed building, a 
designated heritage asset of the highest significance.  If the harm to the setting of a 
Grade I listed building would be less than substantial that will plainly lessen the 
strength of the presumption against the grant of planning permission (so that a grant 
of permission would no longer have to be “wholly exceptional”), but it does not 
follow that the “strong presumption” against the grant of planning permission has 
been entirely removed.   

29. For these reasons, I agree with Lang J’s conclusion that Parliament’s intention in 
enacting section 66(1) was that decision-makers should give “considerable 
importance and weight” to the desirability of preserving the setting of listed buildings 
when carrying out the balancing exercise.  I also agree with her conclusion that the 
Inspector did not give considerable importance and weight to this factor when 
carrying out the balancing exercise in this decision.  He appears to have treated the 
less than substantial harm to the setting of the listed buildings, including Lyveden 
New Bield, as a less than substantial objection to the grant of planning permission. 
The Appellant’s Skeleton Argument effectively conceded as much in contending that 
the weight to be given to this factor was, subject only to irrationality, entirely a matter 
for the Inspector’s planning judgment.  In his oral submissions Mr. Nardell contended 
that the Inspector had given considerable weight to this factor, but he was unable to 
point to any particular passage in the decision letter which supported this contention, 
and there is a marked contrast between the “significant weight” which the Inspector 
expressly gave in paragraph 85 of the decision letter to the renewable energy 
considerations in favour of the proposal having regard to the policy advice in PPS22, 
and the manner in which he approached the section 66(1) duty.  It is true that the 
Inspector set out the duty in paragraph 17 of the decision letter, but at no stage in the 
decision letter did he expressly acknowledge the need, if he found that there would be 
harm to the setting of the many listed buildings, to give considerable weight to the 
desirability of preserving the setting of those buildings.  This is a fatal flaw in the 
decision even if grounds 2 and 3 are not made out.  

Ground 2 

30. Grounds 2 and 3 are interlinked.  The Respondents contend that the Inspector either 
misapplied the relevant policy guidance, or if he correctly applied it, failed to give 
adequate reasons for his conclusion that the harm to the setting of the listed buildings, 
including Lyveden New Bield, would in all cases be less than substantial.  I begin 
with the policy challenge in ground 2.  Lang J set out the policy guidance relating to 
setting in PPS5 and the Practice Guide in paragraphs 62-64 of her judgment.  The 
contribution made by the setting of Lyveden New Bield to its significance as a 
heritage asset was undoubtedly a “principal controversial” issue at the inquiry. In 
paragraph 4.5.1 of his Proof of Evidence on behalf of the Local Planning Authority 
Mr. Mills, its Senior Conservation Officer, said: 



 

 

“To make an assessment of the indirect impact of development 
or change upon an asset it is first necessary to make a judgment 
about the contribution made by its setting.”  

            Having carried out a detailed assessment of that contribution he concluded in 
paragraph 4.5.17:  

“In summary, what Tresham created at the site was a designed 
experience that was intimately linked to the surrounding 
landscape.  The presence of the four prospect mounts along 
with the raised terrace provide a clear indication of the 
relationship of the site with the surrounding landscape.”  

            Only then did he assess the impact of the proposed development on the setting by way 
of “a discussion as to the impact of the proposal on how the site is accessed and 
experienced by visitors.”  

31. In its written representations to the inquiry English Heritage said of the significance 
and setting of Lyveden New Bield:  

“The aesthetic value of the Lyveden Heritage Assets partly 
derives from the extraordinary symbolism and quality of the 
New Bield and the theatrical design of the park and garden.  
However, it also derives from their visual association with each 
other and with their setting.  The New Bield is a striking 
presence when viewed on the skyline from a distance.  The 
New Bield and Lyveden park and garden are wonderfully 
complemented by their undeveloped setting of woodland, 
pasture and arable land.” 

            In paragraph 8.23 English Heritage said: 

“The New Bield and Lyveden park and garden were designed 
to be prominent and admired in their rural setting, isolated from 
competing structures.  The character and setting of the Lyveden 
Heritage Assets makes a crucial contribution to their 
significance individually and as a group.” 

32.       In its written representations to the inquiry the National Trust said that each arm of 
the cruciform New Bield “was intended to offer extensive views in all directions over 
the surrounding parks and the Tresham estate beyond” (paragraph 11). The National 
Trust’s evidence was that “one if not the Principal designed view from within the 
lodge was from the withdrawing rooms which linked to the important Great Chamber 
and Great Hall on the upper two levels of the west arm of the lodge” (paragraph 12).  
The Trust contended that this vista survived today, and was directly aligned with the 
proposed wind farm site (emphasis in both paragraphs as in the original). 



 

 

33.     In his proof of evidence, the planning witness for the Stop Barnwell Manor Wind Farm 
Group said that: 

“….the views of Lyveden New Bield from the east, south-east 
and south, both as an individual structure and as a group with 
its adjoining historic garden and listed cottage, are views of a 
very high order.  The proposed turbines, by virtue of their 
monumental scale, modern mechanical appearance, and motion 
of the blades, would be wholly alien in this scene and would 
draw the eye away from the New Bield, destroying its 
dominating presence in the landscape.” 

34. This evidence was disputed by the Appellant’s conservation witness, and the 
Appellant rightly contends that a section 288 appeal is not an opportunity to re-argue 
the planning merits.  I have set out these extracts from the objectors’ evidence at the 
inquiry because they demonstrate that the objectors were contending that the 
undeveloped setting of Lyveden New Bield made a crucial contribution to its 
significance as a heritage asset; that the New Bield (the lodge) had been designed to 
be a striking and dominant presence when viewed in its rural setting; and that the 
lodge had been designed so as to afford extensive views in all directions over that 
rural setting.  Did the Inspector resolve these issues in his decision, and if so, how?  

35.      I endorse Lang J’s conclusion that the Inspector did not assess the contribution made 
by the setting of Lyveden New Bield, by virtue of its being undeveloped, to the 
significance of Lyveden New Bield as a heritage asset.  The Inspector did not grapple 
with (or if he did consider it, gave no reasons for rejecting) the objectors’ case that the 
setting of Lyveden New Bield was of crucial importance to its significance as a 
heritage asset because Lyveden New Bield was designed to have a dominating 
presence in the surrounding rural landscape, and to afford extensive views in all 
directions over that landscape; and that these qualities would be seriously harmed by 
the visual impact of a modern man-made feature of significant scale in that setting.  

36.       The Inspector’s reason for concluding in paragraph 51  of the decision that the 
presence of the wind turbine array, while clearly having a detrimental effect on the 
setting of Lyveden New Bield, would not reach the level of substantial harm, was that 
it would not be so distracting that it would not prevent, or make unduly difficult, an 
understanding, appreciation or interpretation of the significance of the elements that 
make up Lyveden New Bield or Lyveden Old Bield or their relationship to each other. 

37. That is, at best, only a partial answer to the objectors’ case.  As the Practice Guide 
makes clear, the ability of the public to appreciate a heritage asset is one, but by no 
means the only, factor to be considered when assessing the contribution that setting 
makes to the significance of a heritage asset.  The contribution that setting makes does 
not depend on there being an ability to access or experience the setting: see in 
particular paragraphs 117 and 122 of the Practice Guide, cited in paragraph 64 of 
Lang J’s judgment.  

Ground 3 



 

 

38. The Inspector said that his conclusion in paragraph 51 of the decision letter that the 
presence of the wind turbine array would not be so distracting that it would prevent or 
make unduly difficult, an understanding, appreciation or interpretation of the 
significance of the elements that make up Lyveden New Bield had been reached on 
the basis of his conclusions in paragraph 50.  In that paragraph, having said that the 
wind turbine array “would be readily visible as a backdrop to the garden lodge in 
some directional views, from the garden lodge itself in views towards it, and from the 
prospect mounds, from within the orchard, and various other places around the site, at 
a separation distance of between 1 and 2 kilometres”, the Inspector gave three reasons 
which formed the basis of his conclusion in paragraph 51.  

39. Those three reasons were: 

(a) The turbines would not be so close, or fill the field of view to the extent, that 
they would dominate the outlook from the site. 

(b) The turbine array would not intrude on any obviously intended, planned view 
out of the garden or the garden lodge (which has windows all around its 
cruciform perimeter).            

(c) Any reasonable observer would know that the turbine array was a modern 
addition to the landscape, separate from the planned historic landscape, or 
building they were within, or considering, or interpreting.  

40. Taking those reasons in turn, reason (a) does not engage with the objectors’ 
contention that the setting of Lyveden New Bield made a crucial contribution to its 
significance as a heritage asset because Lyveden New Bield was designed to be the 
dominant feature in the surrounding rural landscape.  A finding that the “readily 
visible” turbine array would not dominate the outlook from the site puts the boot on 
the wrong foot.  If this aspect of the objectors’ case was not rejected (and there is no 
reasoned conclusion to that effect) the question was not whether the turbine array 
would dominate the outlook from Lyveden New Bield, but whether Lyveden New 
Bield would continue to be dominant within its rural setting.  

41. Mr. Nardell’s submission to this Court was not that the Inspector had found that there 
were no planned views (cf. the submission recorded in paragraph 70 of Lang J’s 
judgment), but that the Inspector had concluded that the turbine array would not 
intrude into obviously intended or planned views if any.  That submission is difficult 
to understand given the Inspector’s conclusion that the turbine array would be 
“readily visible” from the garden lodge, from the prospect mounds, and from various 
other places around the site.  Unless the Inspector had concluded that there were no 
intended or planned views from the garden or the garden lodge, and he did not reach 
that conclusion (see paragraph 47 of the decision letter), it is difficult to see how he 
could have reached the conclusion that the “readily visible” turbine array would not 
“intrude” on any obviously intended or planned views from the garden lodge.  I am 
inclined to agree with Mr. Nardell’s alternative submission that the Inspector’s 
conclusion that while “readily visible” from the garden lodge, the turbine array would 
not “intrude” on any obviously intended or planned view from it, is best understood 



 

 

by reference to his third conclusion in paragraph 50. While visible in views from the 
garden lodge the turbine array would not intrude upon, in the sense of doing 
substantial harm to, those views, for the reasons given in the last sentence of 
paragraph 50.  

42. I confess that, notwithstanding Mr. Nardell’s assistance, I found some difficulty, not 
in understanding the final sentence of paragraph 50 – plainly any reasonable observer 
would know that the turbine array was a modern addition to the landscape and was 
separate from the planned historic landscape at Lyveden New Bield – but in 
understanding how it could rationally justify the conclusion that the detrimental effect 
of the turbine array on the setting of Lyveden New Bield would not reach the level of 
substantial harm.  The Inspector’s application of the “reasonable observer” test was 
not confined to the effect of the turbine array on the setting of Lyveden New Bield.  
As Lang J pointed out in paragraph 57 of her judgment, in other paragraphs of his 
decision letter the Inspector emphasised one particular factor, namely the ability of 
members of the public to understand and distinguish between a modern wind turbine 
array and a heritage asset, as his reason for concluding either that the proposed wind 
turbines would have no impact on the settings of other heritage assets of national 
significance [28] – [31]; or a harmful impact that was “much less than substantial” on 
the setting of a Grade 1 listed church in a conservation area [36].  

43. Matters of planning judgment are, of course, for the Inspector. No one  would quarrel 
with his conclusion that “any reasonable observer” would understand the differing 
functions of a wind turbine and a church and a country house or a settlement [30]; 
would not be confused about the origins or purpose of a settlement and a church and a 
wind turbine array [36]; and would know that a wind turbine array was a modern 
addition to the landscape [50]; but no matter how non-prescriptive the approach to the 
policy guidance in PPS5 and the Practice Guide, that guidance nowhere suggests that 
the question whether the harm to the setting of a designated heritage asset is 
substantial can be answered simply by applying the “reasonable observer” test  
adopted by the Inspector in this decision.  

44. If that test was to be the principal basis for deciding whether harm to the setting of a 
designated heritage asset was substantial, it is difficult to envisage any circumstances, 
other than those cases where the proposed turbine array would be in the immediate 
vicinity of the heritage asset, in which it could be said that any harm to the setting of a 
heritage asset would be substantial: the reasonable observer would always be able to 
understand the differing functions of the heritage asset and the turbine array, and 
would always know that the latter was a modern addition to the landscape.  Indeed, 
applying the Inspector’s approach, the more obviously modern, large scale and 
functional the imposition on the landscape forming part of the setting of a heritage 
asset, the less harm there would be to that setting because the “reasonable observer” 
would be less likely to be confused about the origins and  purpose of the new and the 
old. If the “reasonable observer” test was the decisive factor in the Inspector’s 
reasoning, as it appears to have been, he was not properly applying the policy 
approach set out in PPS5 and the Practice Guide.  If it was not the decisive factor in 
the Inspector’s reasoning, then he did not give adequate reasons for his conclusion 



 

 

that the harm to the setting of Lyveden New Bield would not be substantial.  Since his 
conclusion that the harm to the setting of the designated heritage assets would in all 
cases be less than substantial was fed into the balancing exercise in paragraphs 85 and 
86, the decision letter would have been fatally flawed on grounds 2 and 3 even if the 
Inspector had given proper effect to the section 66(1) duty. 

Conclusion   

45. For the reasons set out above, which largely echo those given by Lang J in her 
judgment, I would dismiss this appeal. 

Lady Justice Rafferty: 

46. I agree. 

The Vice President: 

47.      I also agree.  

 

       

 

 



  

 

WORK\36464355\v.7   

 
 

Atria One 

144 Morrison Street 

Edinburgh EH3 8EX 

Tel: +44 (0)131 314 2112 

Fax: +44 (0)131 777 2604 

email@burges-salmon.com 

www.burges-salmon.com 

DX ED30 Edinburgh 

Also at: 6 New Street Square, London, EC4A 3BF 
Tel: +44(0)20 7685 1200  Fax: +44(0)20 7980 4966 
 
Burges Salmon LLP is a limited liability partnership registered in England and Wales (LLP number OC307212), and is authorised and regulated by the 
Solicitors Regulation Authority.  It is also regulated by the Law Society of Scotland.  Its registered office is at One Glass Wharf, Bristol, BS2 0ZX.  A list of 
the members may be inspected at its registered office.  Further information about Burges Salmon entities, including details of their regulators, is set out on 
the Burges Salmon website at www.burges-salmon.com. 

 

 

For the attention of Susan Hunt 
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Civic Centre 
Windmillhill Street 
Motherwell 
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Our ref: LR12/CW12/57767.1/REID Your ref: 20/00238/FUL 30 March 2020 
 

 

When telephoning please ask for: Lynsey Reid 

 
Dear North Lanarkshire Council 

Representation on behalf of Denis and Frances Toppin 
Planning application reference 20/00238/FUL 
Erection of a house – site west of Millcroft Mill, Millcroft Road, Cumbernauld (the “Application Site”) 

We act on behalf of Denis and Frances Toppin. Our clients are the owners and occupiers of Millcroft Mill, which is 
immediately adjacent to the Application Site.  

We are instructed on behalf of our clients to object to the application for the erection of a house on the Application 
Site submitted on behalf of John and Larraine Cairns (the “Applicants”).  

This letter is submitted in accordance with the deadline for representations given in the neighbour notification 
received by our clients, and is therefore submitted timeously. 

1 GROUNDS OF OBJECTION 

1.1 Our clients object to the proposed development on the grounds that it is: 

• Contrary to North Lanarkshire Local Plan Policy DSP4; 

• Contrary to North Lanarkshire Local Plan Policy NBE1; 

• Contrary to North Lanarkshire Local Plan Policy NBE3; and 

• Not supported by material considerations.  

1.2 Further details on these grounds are set out below. For these reasons, it is submitted that the Application 
should be refused. 

2 THE NORTH LANARKSHIRE LOCAL PLAN 

2.1 Our clients do not agree with the Applicants that the proposed development accords with the North 
Lanarkshire Local Plan (the “NLLP”).  
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2.2 While the supporting statement submitted with the application refers to NLLP Policies EDI2 to 3, NBE1 to 
3 and HCF1 to 3 as being relevant, it does not explain how the proposed development is supported by 
these policies. It is our clients’ position that the proposed development is, in fact, contrary to the NLLP. 

2.3 It is unclear why the Applicants consider Policies EDI2, EDI3, HCF1 to HCF3, and NBE2 to be relevant to 
the proposed house.  

DSP4 ‘Quality of Development’ 

2.4 Policy DSP4 states: 

“Development will only be permitted where high standards of site planning and sustainable design are 
achieved. Where appropriate, proposals will need to demonstrate that:  

… 2. existing rights of way or features of natural or historic environment interest (including stone buildings) 
will be safeguarded or enhanced - including: archaeological, historic environment, landscape features and 
wildlife interests;  

3. the proposed development takes account of the site appraisal and any evaluation of design options, and 
achieves a high quality development in terms of:  

… (f) integrating successfully into the local area and avoiding harm to the neighbouring amenity by relating 
well to the existing context and avoiding adverse impact on existing or proposed properties through 
overlooking, loss of privacy or amenity, overshadowing or disturbance" 

2.5 As noted above, our clients are the owners and occupiers of Millcroft Mill, which is located immediately to 
the east of the Application Site. Millcroft Mill is a Category-B Listed Building.  

2.6 Millcroft Mill is only referred to in the supporting statement in relation to its location to the east of the 
Application Site. The only substantive reference is under the heading ‘Design Principles for Countryside 
Housing’, which states that “…views to the site are limited to the extent that it is located between two 
existing houses to the W and E [Millcroft Mill]...” 

2.7 The supporting statement under the ‘Site Selection’ heading advises that the development “…will have no 
adverse impacts on conservation, archaeology, historic interest or biodiversity matters…”  

2.8 Millcroft Mill, South Garnigibbock Cottage and Millcroft Cottage are all of around the same age, character 
and style, and is not correct to say that there is a “…wide range of house sizes and styles.” 

2.9 There is no recognition in the supporting statement that Millcroft Mill is a B Listed Building, far less any 
assessment of the impacts on the Listed Building. It has not been demonstrated that any consideration has 
been given to the safeguarding or enhancement of the Listed Building, as required by Policy DSP4 (2). As 
DSP4 (2) requires this to be demonstrated, the proposed development is contrary to this criterion of the 
Policy.   

2.10 DSP4 (3) also requires proposed development to avoid harm to neighbouring amenity and adverse impacts 
on existing properties.  

2.11 The description in the supporting statement of the Application Site as being “…located between three 
residential properties in a small hamlet…” and “… a gap-site between two existing houses… well located 
within a small hamlet/cluster of houses…” misrepresents the factual position.  
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2.12 Between the junction with the A73, and the end of Millcroft Road, there are a small number of properties, 
set at significant distances apart, and mainly screened from each other by trees or hedgerow. To describe 
the Application Site as a “gap site” is a misunderstanding or serious misuse of that term.   

2.13 The proposed house would be located significantly closer to Millcroft Mill than the current pattern of 
development along this section of Millcroft Road. The proposed elevations show ten windows overlooking 
Millcroft Mill. Our clients’ living room, kitchen and bedroom windows face directly on to the Application Site. 
The application plans do not propose any landscape planting to prevent overlooking. The proposed house 
would entirely obscure views of Millcroft Mill from Millcroft Road. 

2.14 The proposed house would therefore harm the amenity of Millcroft Mill. The high level of amenity currently 
enjoyed due to the secluded nature of the property would be adverse impacted through the loss of privacy 
and by being significantly overlooked. The application is therefore contrary to Policy DSP4 (3). This harm 
to the amenity of the Listed Building also means that safeguarding or enhancement of the Listed Building 
can never be secured, as required by DSP4 (2).  

HCF1 ‘Protecting Residential Amenity and Community Facilities’ 

2.15 Policy HCF1 states: “There is a presumption against developments detrimental to residential amenity in 
primarily residential areas.” 

2.16 Notwithstanding the supporting statement, this Policy is not considered relevant, as the Application Site is 
not within a residential area. However, if it is considered to be relevant, for the reasons set out above, it is 
considered that the proposed development would be detrimental to the residential amenity of Millcroft Mill, 
which is particularly high in relation to privacy due to the secluded nature of the property.  

NBE1 ‘Protecting the Natural and Built Environment’ 

2.17 Policy NBE1B ‘Built Environment’ states:  

"Development should avoid causing harm to the character or setting of the sites listed below. Planning 
permission will only be granted for such sites where the character and appearance of the site and its setting 
is preserved or enhanced - including any special interest or features of architectural or historic interest."  

2.18 In relation to Listed Buildings:  

"The layout, design, materials, scale, siting and use of any development shall be appropriate to the 
character and appearance of the listed building and its setting. There is a presumption against demolition 
or other works that adversely affect the special interest of a listed building or its setting." 

2.19 As set out above, Millcroft Mill, located adjacent to the Application Site, is a Category-B Listed Building.  

2.20 The supporting statement does not consider the status of Millcroft Mill as a Listed Building, and the 
Applicants have failed to provide any form of assessment of the potential impacts of the proposed 
development on Millcroft Mill. The Applicants have failed to consider this policy requirement, and failed to 
demonstrate that the proposed development will preserve or enhance the character or setting of Millcroft 
Mill.  

2.21 By reasons of its siting, scale, layout and design, the proposed development will have an adverse impact 
on Millcroft Mill as a Listed Building. The policy presumption against development which will have an 
adverse affect on a Listed Building therefore applies.   

2.22 In these circumstances, the proposed development is considered to be contrary to NBE1.   
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NBE3 ‘Assessing Development in the Greenbelt and Rural Investment Area’  

2.23 Policy NBE3A relates to the green belt, states that the Council will “…protect the character and promote 
development in the Green Belt… by restricting development to acceptable types and operating assessment 
criteria…” The acceptable types listed in NLLP are: 

• “proposals necessary for agriculture, forestry or horticulture 

• telecommunications, generation of power from renewable sources, or other appropriate rural uses, 
including opencast coal extraction, subject to assessment of proposals against Scottish Planning Policy, 
Structure Plan and other Local Plan policies 

• limited extension or alteration of existing buildings, provided it does not result in disproportionate additions 
over and above the size of the original buildings and extensions are of appropriate scale, design, and 
materials 

• facilities for outdoor recreation, education and tourism that are compatible with an agricultural or natural 
setting” 

2.24 This application is for a house, and it therefore does not fall within the types of acceptable development set 
out in Policy NBE3A (1). The application is clearly contrary to this Policy.  

2.25 Under the heading ‘succession planning’ the supporting statement advises that the Applicants intend to live 
in the house “… from which they will manage their business activities in the short to medium term and 
which, in the long term, will be their ‘retirement’ home.”   

2.26 Throughout the supporting statement it is suggested that, as the Applicants run farming and equestrian 
businesses, the proposed development is supported by policies encouraging business in the green belt. 
However, as the Applicants already own and operate their farming and equestrian businesses, it cannot be 
said that the proposed house would be “necessary for agriculture, forestry or horticulture”, particularly given 
the Applicants’ stated intention to continue to live in the proposed house when they retire.  

2.27 Where a proposed development constitutes an ‘acceptable type’, it must also be assessed against NBE3A’s 
assessment criteria, which include: 

• “Have a specific locational need 

• Applications include a landscape assessment and high quality enhancement scheme which reinforces the 
rural character and provides a buffer to the development 

• Design and siting of any new development must have regard to PAN 72 Housing in the Countryside and 
PAN 73 Rural Diversification 

• New housing will be subject to occupancy conditions, or legal agreement 

• Supporting information from an independent agricultural expert to justify the need for any additional 
dwellings on farm units” 

2.28 The Applicants have not demonstrated a specific locational need for the house. While the proposed house 
will be built on their land, this does not demonstrate need. We recognise there has been a move away from 
occupancy conditions and obligations in the period since the NLLP was adopted. However, this makes the 
demonstration of need at the planning application stage of increased significance.  
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2.29 The only attempt at justification for the proposed house being located in the green belt is the statement in 
the ‘Succession Planning’ section of the supporting statement that:  

“The house will be located on [the Applicants’] farmland; adjoining and in very close proximity to their wider 
farming enterprise extending to 86 acres; and near to their current home and equestrian business – with 
their current house occupied by their daughter (and her family) and who will operate the equestrian business 
with support from [the Applicants].” 

2.30 The Applicants are currently operating their existing farming/equestrian businesses from their current 
house. The Applicants’ position is that the equestrian business would continue to be run from that property 
by like their daughter. There is, however, no ‘specific locational need’ for their own replacement/retirement 
house. 

2.31 The Applicants state that the Application Site is in “very close proximity” to their farming business, which it 
is claimed extends to 86 acres. So far as our clients are aware the Application Site is 1.9 acres and the 
Applicants own a site extending to around 12 acres to the West of Millcroft Mill, which is in significant part 
given over to the Applicants’ equestrian business and to a large shed and yard associated with commercial 
forestry. Only a small part of this site is therefore capable of being farmed. The location and nature of the 
further circa 70 acres claimed is not identified by the Applicants.   

2.32 The proposed house does not include any consideration of the landscape considerations, and does not 
provide for the provision and maintenance of landscaping to reinforce the rural character of the Application 
Site.  

2.33 For the reasons set out in section 4 below, it is considered that the design and siting of the proposed 
dwelling house does not appear to have regard to PAN 72 ‘Housing in the Countryside’. PAN 73 ‘Rural 
Diversification’ is concerned with supporting business in rural communities. Paragraph 27 states: “House-
building, in itself, is not diversification but there are circumstances where, in relation to a business, new 
housing may be acceptable as a complementary part of a development.” The proposed development does 
not constitute rural diversification and the new house is a standalone development proposal.  PAN 73 is 
not of relevance to this planning application.   

2.34 The application does not contain any supporting information from an independent agricultural expert 
justifying the need for additional dwellings on the Applicants’ farmland. This is a significant omission on the 
Applicants’ part.  If they wished their application to be determined on the basis suggested, it was incumbent 
on them to provide this information, so it can be reviewed and tested where necessary.  An adverse 
inference must be drawn from the Applicants’ failure to provide this information.   

2.35 The Applicants have not provided sufficient information to enable the proposed dwelling house to be 
considered an ‘acceptable type’ of development in the greenbelt.  

2.36 The Applicants already have homes nearby from which they operate their equestrian and farming 
businesses. There is no locational need for a further house to be located in the greenbelt.  This is reinforced 
by the fact the proposed house is intended to be for retirement purposes.  It is clear that the proposed 
development’s location within the green belt is not necessary. It is therefore contrary to Policy NBE3A.  

2.37 Granting consent for a retirement property in the greenbelt would serve to undermine greenbelt policies, 
and set an undesirable precedent.   

Conclusion – Development Plan Policy 

2.38 The proposed house is contrary to Policies DSP4, NBE1 and NBE3A, and is not supported by other policies 
in the NLLP. For this reason, planning permission for the proposed development should be refused.  
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3 LEGISLATION 

Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 

3.1 Section 59 of the Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 (the “LBCA Act”) 
requires planning authorities, when determining a planning application which affects a listed building or its 
setting, to “…have special regard to the desirability of preserving the building or its setting or any features 
of special architectural or historic interest which it possesses.”   This is a legal requirement over and above 
the assessment of the application against the NLLP. 

3.2 There is no evidence the Applicants have had any regard to the requirements of s.59 of the LBCA Act  to 
have special regard to preserving the Listed Building and its setting.  This is a material omission in their 
application.  

3.3 For the reasons set out above, the proposed development does not meet the test in s.59 of the LCBA Act 
and must be refused.   

4 MATERIAL CONSIDERATIONS 

Scottish Planning Policy 

4.1 Paragraph 28 of SPP states that the aim of the planning system “…is to achieve the right development in 
the right place it is not to allow development at any cost.”  

4.2 The Application Site is located in the greenbelt proximate to a Category-B Listed Building.  There is no 
suggestion (and no evidence) the proposed development would contribute towards rural economic growth. 
It is not the right development in the right place, and is not supported by SPP.  

4.3 The Application Site is remote from local facilities, including shops and schools, and would be entirely 
private car-dependent. It has not been demonstrated that the proposed development will protect and 
enhance cultural or natural heritage, and it is clear that it will have an adverse impact on existing residential 
amenity. The proposal is therefore not sustainable development in terms of SPP (as set out at paragraph 
29 of that document).   

Supplementary Planning Guidance 7 – Assessment Development in the Green Belt 

4.4 NLLP is supported by SPG7, which provides guidance on development in the greenbelt. On page 8, in 
relation to new dwellings, it states: “There is a general presumption against granting planning permission 
for new dwellings in the Green Belt not associated with agricultural or forestry workers.” 

4.5 As detailed above, the Applicants have not demonstrated a locational need for the proposed house to be 
located in the green belt, and intend to use it for retirement.  

4.6 SPG7 states that exceptions “…must be justified by evidence of very special circumstances…” No case for 
an exception to the presumption against planning permission for new dwellings has been put forward by 
the Applicants.  

4.7 In any event, “New dwellings should not prejudice landscape character and quality or site features…” The 
proposed development would prejudice the landscape, as it is inconsistent with the traditional siting of 
buildings within the locality. In particular, SPG7 states: “Older farm buildings may be listed, and should be 
separated from new additions to preserve their integrity.” As discussed above, the proposed house will be 
located very close to Millcroft Mill, a Category-B Listed Building, and the Applicants have failed to provide 
any form of assessment of the potential impacts of the proposed development on Millcroft Mill, and the 
associated former-miller’s cottages of South Garngibbock and Millcroft Cottage. 
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4.8 There is a presumption against granting planning permission for the proposed house, and the Applicants 
have not justified an exception to this policy. The location of the proposed house will not preserve the 
integrity of the Listed Building.  

 

 

PAN72 Housing in the Countryside 

4.9 PAN72 states that new housing related to existing groups will be preferable to isolated development, but 
that housing should be “…sympathetic in terms of orientation, topography, scale, proportion and materials 
to other buildings in the locality.”  

4.10 It is considered that the proposed location, significantly closer to Millcroft Mill than other dwellings in the 
locality, is not sympathetic to the pattern of development.  

4.11 In relation to landscape considerations, PAN72 states that consideration should be considered to new 
planting “…to help integration with the surrounding landscape.” In addition, in relation to boundary 
treatments: “The open space associated with a house or houses should be considered as an integral part 
of the development, not as an afterthought, and again be treated in relation to the surrounding 
environment.”  

4.12 The application contains no proposals in relation to planting and boundary treatments. Consideration should 
be given to this if the Council is minded to grant the planning application, and appropriate conditions 
attached to any planning permission. The proximity of the development to a Listed Building means that the 
use of conditions is not an appropriate response to the lack of information in the application. Even more so 
given the Applicants’ past history of breaching planning control and failing to comply with conditions.  

4.13 In relation to layout considerations, PAN72 states that “Attention should be paid to established building 
lines and orientation of any buildings in the area. Overlooking should be avoided.”  

4.14 The proposed dwelling will be located to the west of Millcroft Mill, directly in line with the living room, kitchen 
and bedroom windows. No attention appears to have been paid to the established orientation of Millcroft 
Mill. As noted, ten windows in the proposed house will overlook Millcroft Mill.  

4.15 The design of the proposed development does not have regard to PAN72.  

5 THE SUPPORTING STATEMENT 

5.1 There are a number of comments within the supporting statement which our clients would like to address 
in this representation.  

5.2 In relation to the NLLP, the supporting statement advises that the first page of the NLLP makes clear that 
it aims to promote the delivery of sustainable economic growth. We would note that the NLLP qualifies this, 
as follows: 

“… but not at the expense of communities or the environment. This is why the Local Plan has policies 
identifying the development sites we need for economic growth. It is also why this Local Plan has policies 
ensuring the development of sites will benefit our communities and safeguard our environment.” 

5.3 The Application Site is located within the greenbelt. It is NLLP policy to safeguard that greenbelt allocation, 
so that economic growth is not at the expense of the environment. As set out above, the proposed 
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development is contrary to those policies, and therefore is not supported by the NLLP.  There is no evidence 
from the Applicants that the development would deliver economic growth. 

5.4 Under the heading ‘North Lanarkshire Community Plan (NCLP)’, the supporting statement says that 
Scottish Planning Policy “…states the role of planning is to deliver the various aspects of the Community 
Plan.” This is not correct.  

5.5 Comments under the heading ‘Scottish Government Policies’ regarding the Scottish Government’s 
“Purpose” and the Applicants’ view that “…given the current economic uncertainties everything that can be 
done should be done to protect and create growth/jobs…” over-state the Applicants’ position and this 
proposal, which is ffor a single dwelling for their retirement.  As made clear under the heading ‘Succession 
Planning’, the Applicants run their farming and equestrian businesses from their current homes. There is 
no explanation given by the Applicants as to how they consider the new house would create additional jobs 
or growth.  Moreover, in so far as the construction of the dwelling may create temporary jobs, this is true of 
any new dwelling and does not justify development in the greenbelt with adverse impacts on a Listed 
Building. 

5.6 The Applicants’ stated intention is to retire in the new house, which would mean it is unavailable for 
occupation by those operating rural businesses and facilitating economic growth. Reference is made to the 
intention for their daughter and her family to move into their current home. However, this does not appear 
to be a requirement for their businesses, but simply a personal desire.    

5.7 In relation to the 2011 letter from the Chief Planner, the support for rural housing is not unconditional. It 
states: 

"…in determining an application for a new house in the countryside, it may be appropriate for the planning 
authority to consider the need for a house in that location, especially where there is the potential for 
adverse impacts. In these circumstances, it is reasonable for decision-makers to weigh the justification for 
the house against its impact, for example on road safety, landscape quality or natural heritage, and in such 
circumstances it may be appropriate for applicants to make a land management or other business case." 
(emphasis added)  

New housing to realise the aim for a vibrant populated countryside "…should be well sited and designed, 
and should not have adverse environmental impacts that cannot be readily mitigated." The Applicants have 
not demonstrated a need for the proposed house, and have not considered potential adverse impacts on 
Millcroft Mill in terms of residential amenity, and in relation to its status as a Listed Building. 

5.8 The Scottish Government’s Housing Strategy, referred to on the final page of the supporting statement, 
does refer to flexibility in the identification of housing sites, but goes on to say “…without undermining the 
principles of sustainable placemaking…” Flexibility is provided by the Council through NLLP Policy NBE3A, 
which allows “acceptable types” of development within the greenbelt. The proposed house is not an 
acceptable type, and therefore granting this application would undermine sustainable placemaking.  

5.9 The Applicants make reference to various other non-planning documents and statements which seek to 
promote rural development, but does not explain how it is considered these apply to the proposed 
development. That the dwelling is proposed in a rural location does not, of itself, mean that the house 
benefits from the support of these statements. That the Applicants claim to operate a farming and 
equestrian business does not mean that the construction of a new home in any way contributes to economic 
growth, particularly given their stated retirement intentions.  

5.10 It is also noted that the supporting statement states that there have been no previous planning applications 
in relation to the Application Site. We note that an application for outline planning permission for the erection 
of a dwellinghouse was refused by the Council under reference 97/05452/OUT and thereafter refused on 
appeal by the Scottish Ministers under reference PPA-320-42.   
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6 PROCEDURAL ISSUES 

6.1 The application form states, in relation to the existing use of the Application Site, that it “currently 
accommodates a residential caravan, free range poultry and hen houses and pig pens.” 

6.2 The supporting statement notes that enforcement action was taken by the Council in respect of the caravan, 
which was appealed by the Applicants, with that appeal being upheld by the Reporter. The supporting 
statement says that the Reporter “…recognized the existing agricultural land use, accepted the need for 
onsite accommodation…”  

6.3 We enclose a copy of the Reporter’s decision notice with this letter. It was the Applicants’ position during 
that enforcement notice appeal process that the caravan was not used on a residential basis. The 
Applicants succeeded in their appeal of the enforcement notice on the basis that the primary use of the 
land is agricultural, with the caravan’s use being ancillary to that use.  

6.4 Paragraph 10 notes that the Applicants advised during the appeal process that the caravan:  

“…is used for the storing of animal feed, bedding and medicines, for the storage of first aid supplies, to 
provide workplace washing and sanitation facilities, and as a place for shelter and for the preparation of 
light meals during work hours...” 

6.5 The present application should therefore be determined on the basis that the current use of the land is 
agricultural, not residential.   

6.6 If the Applicants’ statements in this application regarding the use of the caravan are truthful, then this would 
appear to represent a breach of planning control.   

6.7 The application form also states that the site is not within an area of known risk of flooding. However the 
Application Site appears to be located within an area identified on SEPA’s flood risk management map as 
having a high likelihood of flooding. The Application Site is adjacent to the Shanks Burn. 

7 CONCLUSION 

7.1 For the reasons set out above, the proposed development is contrary to NLLP Policies DSP4, NBE1 and 
NBE3A. The proposed dwelling is not required for any acceptable rural use, and the Applicants have not 
demonstrated any special circumstances requiring the construction of a dwelling in the greenbelt. Grant of 
planning permission would undermine the Council’s greenbelt policies, and set an undesirable precedent 
for similar proposals.  

7.2 The supporting statement makes a number of references to Government support for rural development, 
but does not explain how these apply to the proposed development. The proposed house is stated as being 
for the use of the Applicants, but there is no evidence it is required for their farming and equestrian business. 
The proposed development therefore will not contribute towards new rural growth. No explanation has been 
given as to why the proposed dwelling is necessary to support the business, given the Applicants already 
live nearby, and intend to use the house as their retirement home. 

7.3 There are therefore no material considerations which would justify grant of planning permission.  

7.4 The Council is required by s.59 of the LBCA Act to have special regard to the preservation and 
enhancement of the Listed Building.  The test is not simply that preserving the setting of the listed building 
should be given careful consideration by the Council, but as a matter of law it should be given "considerable 
importance and weight" when the Council considers the balance between adverse impacts and any 
purported benefits (see the case of Barnwell Manor - [2014] EWCA Civ 137).    
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7.5 In accordance with the requirements of section 25 of the Town and Country Planning (Scotland) Act 
1997, the application must be determined in accordance with the development plan unless material 
considerations indicate otherwise. The proposed development is contrary to the development plan, and   
material considerations do not support approval.  We would ask that the application is refused.  

7.6 We should be grateful if you would knowledge receipt. 

Yours faithfully 
 
 
 
BURGES SALMON LLP 
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Title Information: LAN72720

Search summary
Date/Time of search 27-07-2020 14:58:56

Transaction number SCO-05840627

User Reference 57767.1/LR12
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Section A
Property

Date of first registration 12-12-1990

Date title sheet updated to 26-11-2019

Hectarage Code 0

Real Right OWNERSHIP

Map Reference NS7571

Title Number LAN72720

Cadastral Unit LAN72720

Sasine Search

Property address MILLCROFT MILL, CUMBERNAULD, GLASGOW G67 4AF

Description
Subjects cadastral unit LAN72720 MILLCROFT MILL, CUMBERNAULD,
GLASGOW G67 4AF edged red on the cadastral map.

Notes
1. The boundary between the points lettered A - B in blue on the cadastral
map is the medium filum of the Shank Burn.

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Section B
Proprietorship

DENIS JOHN TOPPIN and FRANCES ELIZABETH GARRAT OR TOPPIN Flat 5, 71 Lancefield
Quay, Glasgow, G3 8HA equally between them and the survivor of them.

Entry number 1

Date of registration 21-02-2013

Date of Entry 08-02-2013

Consideration £250,000

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Section C
Securities

There are no entries.

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Section D
Burdens

Number of Burdens: 1

Burden 1
Tree Preservation Order No. NLC/N/06 2019 by North Lanarkshire Council (under Sections 160
and 161 of the Town and Country Planning (Scotland) Act 1997) effective on 5 Mar 2019 and
confirmed on 13 Jun 2019 and registered 12 Jul 2019, contains conditions affecting trees or
groups of trees (including prohibitions against the cutting down, topping, lopping, wilful
destruction &c thereof), situated on that part of the subjects in this title tinted blue on the
cadastral map.

Tree Preservation Order No. NLC/N/06 2019 by North Lanarkshire Council (under Sections 160
and 161 of the Town and Country Planning (Scotland) Act 1997) effective on 5 Mar 2019 and
confirmed on 13 Jun 2019 and registered 12 Jul 2019, contains conditions affecting trees or
groups of trees (including prohibitions against the cutting down, topping, lopping, wilful
destruction &c thereof), situated on that part of the subjects in this title tinted blue on the
cadastral map.

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Search summary
Date/Time of search 27-07-2020 14:37:29

Transaction number SCO-05840382
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Section A
Property

Date of first registration 03-07-1990

Date title sheet updated to 12-07-2019

Hectarage Code 1.7

Real Right OWNERSHIP

Map Reference NS7571

Title Number LAN73085

Cadastral Unit LAN73085

Sasine Search

Property address
SUMMERHILL AND GARNGIBBOCK ROAD, CUMBERNAULD,
GLASGOW

Description

Subjects cadastral unit LAN73085 lying to the south east of SUMMERHILL
AND GARNGIBBOCK ROAD, CUMBERNAULD, GLASGOW edged red on
the cadastral map being 1.7 hectares in measurement on the Ordnance
Map. Together with (One) free access thereto and access therefrom from
the road bounding the subjects on the southmost boundary thereof and
(Two) all and any rights of way, rights of access, servitudes, drainage rights,
water rights (including rights of watering stock) and the like attaching to the
subjects tinted blue on the said map or that may be reasonably necessary
therefor, the shootings and sporting rights and all other rights and privileges
attached to the said subjects tinted blue on the said map.

Notes
1. The boundary between the points lettered A - B in blue on the cadastral
map is the northwestern bank of the Shank Burn.

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Section B
Proprietorship

JOHN CAIRNS Woodend Farm, Birkenshaw Road, Glenboig, Coatbridge.

Entry number 1

Date of registration 17-12-2012

Date of Entry 11-12-2012

Consideration £13,600

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Section C
Securities

There are no entries.

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020
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Section D
Burdens

Number of Burdens: 5

Burden 1
Disposition by James Patrick Young to Robert Rankin and his heirs and assignees, recorded
G.R.S. (Lanark) 10 Mar. 1962, of 110 acres of ground of which the subjects in this Title form
part, contains the following burdens:

(One) that the subjects hereby disponed shall be subject to any rights of way, rights of access,
servitudes, drainage rights, water rights (including rights of watering stock) and the like at
present affecting the same; and (Two) that my said disponee and his foresaids shall relieve me
of liability for maintenance of all walls, ditches and fences in or bounding the subjects hereby
disponed except where such walls, ditches, fences and hedges march with the Estate of
Cleddans where such walls, ditches, fences and hedges shall be mutual and shall be
maintained by my said disponee and his foresaids and me and my successors in the ownership
of the adjoining lands but the subjects hereby disponed shall not be deemed to march with
Cleddans Estate if and to the extent that a road separates the subjects hereby disponed from
the said Estate.

Burden 2
Disposition by Larchgate Developments Limited to Lawrence Ihle and his assignees, disponees
and executors, registered 9 Apr. 2003, of the subjects tinted blue on the cadastral map, contains
the following burden:

Under the burden of the Lawrence Ihle and his foresaids within a period of six months from the
date of entry [being 21 Mar. 2003] constructing at his expense a fence enclosing the subjects
hereby disponed from the remainder of the subjects lying to the north west and east of the
subjects hereby disponed and of maintaining said fence in all time coming.

Burden 3
Disposition by Christopher Charters to John Cairns and his executors and assignees, registered
17 Dec 2012, of subjects lying to the southeast of Summerhill and Garngibboch Road,
Cumbernauld, Glasgow (hereinafter defined) contains the following servitude right;

PART I

Interpretation

In this Schedule:-

LAN73085
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"the Benefited Property" means ALL and WHOLE the subjects at Millcroft Mill, Cumbernauld,
Glasgow being the subjects in this title.

"the Benefited Proprietor" means the registered proprietor for the time being of the Benefited
Property.

"the Burdened Property" means ALL and WHOLE the subjects lying to the southeast of
Summerhill and Garngibboch Road, Cumbernauld registered under Title Number LAN73085.

"the Burdened Proprietor" means the registered proprietor for the time being of the Burdened
Property.

Part II

Servitude affecting the Burdened Property

The following servitude is imposed on the Burdened Property in favour of the Benefited
Property:-

A servitude right of wayleave to lay, install or construct or connect up to, and with a right of
access thereafter maintain, inspect, replace or renew, under, in, upon, over, along or across that
part of the Burdened Property hatched blue on the cadastral map, such electricity switch gear,
equipment, apparatus, transformers and connectors, including electricity mains or supply wiring
and conduiting, junction boxes, posts and other supporting structures and electrical cabling or
apparatus which the Benefited Proprietors consider necessary or expedient for the purposes of
installing and thereafter maintaining an electrical supply to the Benefited Property. Provided that
(a) all such equipment, apparatus and others aforesaid shall be maintained by the party entitled
to these rights in good and safe working order and condition and (b) in the exercise of the rights
hereinbefore conferred, adequate. notice (save in case of emergency), must be given to the
Burdened Proprietor, disturbance and inconvenience must be kept to a minimum, and all
damage-must be made good.

Burden 4
Tree Preservation Order No. NLC/N/06 2019 by North Lanarkshire Council (under Sections 160
and 161 of the Town and Country Planning (Scotland) Act 1997) effective on 5 Mar 2019 and
confirmed on 13 Jun 2019 and registered 12 Jul 2019, contains conditions affecting trees or
groups of trees (including prohibitions against the cutting down, topping, lopping, wilful
destruction &c thereof), situated on that part of the subjects edged brown on the cadastral map.

Tree Preservation Order No. NLC/N/06 2019 by North Lanarkshire Council (under Sections 160
and 161 of the Town and Country Planning (Scotland) Act 1997) effective on 5 Mar 2019 and
confirmed on 13 Jun 2019 and registered 12 Jul 2019, contains conditions affecting trees or
groups of trees (including prohibitions against the cutting down, topping, lopping, wilful
destruction &c thereof), situated on that part of the subjects edged brown on the cadastral map.

Burden 5
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Explanatory Note:

The descriptions of the burdened and benefited properties in any deed registered in terms of
sections 4 and 75 of the Title Conditions (Scotland) Act 2003 in this Title Sheet are correct as at
the stated date of registration of such deed.

This is a Copy which reflects the position at the date the Title Sheet was last updated. 
© Crown copyright 2020


