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1. Background 
 
1.1 As members will be aware, Right to Buy legislation for tenants was introduced in 1980 

and abolished in 2016. During that period, nearly half a million council and housing 
association homes were sold to tenants throughout Scotland of which over 30,000 
houses and 12,000 flats are estimated as having been sold by North Lanarkshire 
Council and its predecessor Authorities.  

 
1.2 Every Right to Buy property has a set of title deeds which are the legal documents 

recording the ownership of a property and any accompanying land. The title deeds 
include the obligations or “burdens” on the owner in terms of their responsibilities about 
their property.  
 

1.3 For flatted properties, these burdens generally detail what elements of the property 
would be considered common to all or a number of owners in terms of their upkeep and 
maintenance. Generally the titles deeds for flatted properties specifically mention 
elements such as the roof, external walls, close and communal lighting for the block. 

Executive Summary 

 
The purpose of this report is to update Committee on potential routes that can be undertaken 
regarding progressing works to flatted blocks or closes including owner occupiers. 
 
 

Recommendations 

It is recommended that the Committee: - 
 

(i) Note the potential routes available to council staff to engage with owners 
holding common repair responsibilities to try to ensure mixed tenure 
blocks/closes remain safe and secure. 
 

 

The Plan for North Lanarkshire 

Priority  All priorities 

Ambition statement All ambition statements 



1.4 The title deeds of terraced and semi-detached properties usually also detail common 
elements in terms of upkeep and maintenance between adjacent owners such as joint 
chimneys /paths/downpipes etc. 
 

1.5 In addition to identifying responsibility for repairs and maintenance of elements, title 
deeds also generally indicate how the apportionment costs of such repairs and 
maintenance between owners as well as access rights to and from the property and 
any communal areas etc. 

1.6 For properties sold by NLC or any of the five predecessor Authorities, the title deeds 
can generally be separated into 3 area based variations for four in a block type 
properties. These are -  

Roof/walls “common” to all 4 properties in a 4/block 

All 4 owners are equally as responsible for the costs associated with the 

maintenance of the roof and/or render. Such title deeds mean a block cannot be 

halved in terms of roof maintenance/replacement. This arrangement is more 

common within title deeds prepared by Monklands and Cumbernauld and Kilsyth 

District Councils 

Roof/walls are split into “sides” of a block 

If agreement of one or both owners on one side can be achieved, maintenance of 

that individual side in terms of roof and/or render can be undertaken. This 

arrangement is more common within title deeds prepared by Motherwell District 

Council title deeds. 

Roof/walls split between closes and/or full blocks 

For some blocks/closes, mainly in Cumbernauld, responsibility for works to 

common elements may be divided across all properties within a block as opposed 

to just within an individual close. This could mean an owner is responsible for a 

share of the cost of repairs required to what they would see as being another close 

from the one in which they own a property. 

1.7. Generally, title deeds for any subsequent sale of properties in a block follow the same 

burden arrangements as those of the original house sale within the same block. 

1.8 Committee will also be aware of the February 2021 re-instatement for a 2 year period 

of a budget of £150,000 per year for assistance to owners participating within council 

contracts via the Council’s Scheme of Assistance for owner occupiers. For this limited 

period, in addition to advice being available for owners, grant assistance of 50% 

towards the costs of replacement works will be re-instated with the same terms and 

conditions previously in place. The eligible total cost of works is £1,000 minimum and 

£30,000 maximum i.e. between £500 and £15,000 grant per property subject to 

available funding. 

1.9 Briefing sessions for all members on undertaking works to mixed tenure closes/blocks 

have been organised. 

 

 

 



 
2. Routes to undertake works 
 
2.1 Although title deeds usually state how the costs for works are to be divided between all 

the properties in a close/block, they are often “silent” regarding how works should be 

organised.  

2.2 In any close or block, the council, in its role as a landlord and owner of flatted properties, 
holds the same rights or responsibilities as all other owners regarding the organisation 
or undertaking of work to the common elements of said block/close. As committee will 
recall, the previous role of “fue superior” mentioned in a number of older title deeds was 
abolished by the Abolition of Feudal Tenure etc. (Scotland) Act 2000. 

 
2.3 In practice however, to ensure council tenants remain safe and secure in their homes 

or to support investment programmes for its properties, the council often approaches 
other responsible owners regarding potential works offering to undertake them on their 
behalf. In such circumstances, the owners would then pay the council for their 
proportion of the share of the costs of such works in accordance it the burdens stated 
within their title deeds.  

 
2.4 This role by the council of proposing and/or organising works on behalf of other 

responsible owners does not extend to closes/blocks in which the council no longer 
retains any properties. 

 
2.5 When approached either in terms of a repair, many owners voluntarily agree to pay 

their share of the costs of essential works as proposed by the council. Owners can also 
propose works to common elements to other owners, including the council, for their 
consideration. In such circumstances the organising owner would be responsible for all 
aspects of any work such as gaining any required warrants, Health and Safety, clerking 
the works to an acceptable standard and arranging payment of the contractor.  

 
2.6 As Committee will be aware, the council’s investment programme relates to a prudent 

approach to maintenance to minimise future repair costs for both the council and other 
owners. For many of the works undertaken as part of the programme, such as full re-
roofing of a block/flat for which no issues are currently identified other age, the voluntary 
agreement of all owners to pay their share of the costs of such renewal works would 
be required in order for them to be progressed.  

 
2.7 In certain circumstances, an owner’s decision to voluntarily participate or not in the 

council’s investment programme may not prevent the planned works being undertaken 
to other council or other agreeing privately owned properties. An example would be re-
rendering of a block/close where it may be feasible, subject to the title deeds, for other 
properties still to be re-rendered.  

 
2.8 There are however situations where an owner or owners refusal or lack of response to 

the requirement to undertake essential works such as repair to a roof/communal 
lighting/render to a close/block may have consequences for other residents of the 
block. In such circumstances, actions other than simply the voluntary agreement of all 
responsible owners may require to be considered. 

 
 
 
 
 
 



2.9 Tenement Management Scheme 

Where title deeds are not clear on how to progress works to common elements of 

responsibility within a close/block, the Tenements (Scotland) Act 2004, commonly 

known as the Tenements Act, may be appropriate for use. 

2.9.1 Under the Act, a vote can be called by any owner providing and if the majority of 

owners in a block agree to undertake repair or maintenance works to common 

elements of their close/block the outcome of the vote becomes legally binding on all 

owners. Each owner of a property within the close/block, including the council, has 

one vote of each property that they own. This decision-making route is often 

undertaken by the council in its role of being a landlord and owner of at least one 

property in a close in terms of essential repair work. 

2.9.2 Such a decision is known as a “Scheme Decision” and in addition to carrying out 

repairs and maintenance to common elements, scheme decisions can be 

undertaken for 

• first time door entry systems installations 

• certain energy efficiency works such as cavity/external wall insulation. 
 

2.9.3 There is a right of appeal whereby owners can apply to the Sheriff to have a Scheme 

Decision for their close/block overturned. Such appeals must be lodged within 28 

days of notification of a decision and a sheriff can only cancel a scheme decision if 

it is deemed to not be in the best interests of all the owners taken as a group or it 

unfairly prejudices one or more of the owners. Only after this 28-day period can a 

Scheme Decision be progressed in terms of works being ordered/undertaken.    

2.9.4 Currently there is no “casting vote” arrangement where a vote by owners does not 

result in a majority of owners agreeing or disagreeing to works. Such a situation 

could arise where 3 owners agree to undertake works whereas 3 owners refuse or 

do not vote.  

2.9.5 It should be noted that Scheme Decisions do not relate to “improvement works” but 

only to the undertaking of essential works. Full renewal of a common element would 

only become considered appropriate for a Scheme Decision where repairs could not 

be undertaken or the cost to renew would be more costly than to undertake the 

necessary repairs. An example where a Scheme Decision for renewal would not be 

appropriate would include 

• renewal of a roof for which no issues are currently identified other than age 

2.9.6 Scheme Decisions also only relate to proposed works being on a “like for like” basis 

unless no longer possible. An example would be a proposed Scheme Decision for 

a damaged timber door entry system would require its replacement in timber. A 

metal door entry system in such circumstances would constitute an “improvement” 

and as such would require all owners to agree to fund their share of the costs as 

opposed to a majority as per a Scheme Decision. With the re-instatement of grant 

aid, owners voting for the works or having agreed to them voluntarily will currently 

be offered grant aid towards their costs. 

 



2.9.7 Due to the outcome of a Scheme Decision being a legally binding obligation on an 

owner, the process including all notifications, arranging a vote and appeal period 

can be lengthy. To ensure all owners are provided with adequate time to question 

any proposed works, it should be noted that a Scheme Decision can take up from 

8-12 weeks from start to completion.  

2.9.8 At times, emergency works will require to be undertaken which cannot wait for a 

Scheme Decision as described previously to be organised. There is no generally 

accepted definition of an emergency but could be considered as: - 

• work that would prevent damage to any part of a close/block such as removing 
areas of render/stonework that could pose a danger to a member of the public/ 
resident of a close/block 

• work required in the interests of health and safety that could not wait for a “scheme 
decision” to be taken such as live cabling exposed within a close etc. 

2.9.9 After the works are undertaken, as quickly as possible all owners require to be notified 

emergency works have been undertaken that could not await a Scheme Decision. If 

“follow on” works are required after the emergency works, owners would require to be 

consulted with agreement for work being achieved either by voluntary agreement or via 

a further Scheme Decision. 

2.9.10  If works are undertaken and an owner does not pay their share of the costs, the council 
(or any other organising owner) can place a Notice of Potential Liability on the title 
deeds of the owner in question which require to be renewed every 3 years. 

 
2.9.11 From council experience of undertaking Scheme Decisions as a route to progress 

works, such debts which do not attract interest, are often paid by owners when 

selling their properties. Owners are also liable for any legal fees associated with 

placing and removing the charge from their titles when the debt is cleared.  

2.9.12 For situations where works are unable to be progressed by either the council or 

another owner if appropriate through voluntary agreement or a Scheme Decision, 

other actions out with the role of an owner within a close/block may require to be 

considered. Councils have powers to enforce improvements and repairs on privately 

owned property. There are different legal procedures that a local authority can use, 

depending on the nature of the repair. 

2.10 Statutory Notices 

2.10.1 The serving of an Enforcement Notice by a council differs from it proposing 

undertaking works on behalf of other owners in its role as an owner and landlord. 

Councils have legislative powers such as those described within this report, they 

can utilise to enforce essential work to privately owned property.  

 Works Notice 

2.10.2 A Works Notice can be served on all responsible owners, including a council itself if it 
is the owner of a property covered by the Notice. If the council identifies a 
property/properties as being below tolerable standard (BTS), in serious disrepair or in 
need of repair and likely to deteriorate rapidly and damage other properties if repair 
work is not undertaken a Notice can be served.  



2.10.3 The Notice will identify the repairs necessary to bring the property up to the period in 
which the work must be completed which must be at least 21 days from the date of the 
Notice.  

2.10.4 If an owner is served with a Works Notice, they are entitled to assistance by the Council 
via its Scheme of Assistance.  

Defective Buildings Notice 

2.10.5 As with a Works Notice, a Defective Buildings Notice would be served on all responsible 
owners, including the council as an owner of a property in a close or block. The Notice 
would identify the defects to be rectified to bring the building into a reasonable state of 
repair considering its age, type and location. 

2.10.6 As with the serving of a Works Notice, the council would try to assist owners via its 
Scheme of Assistance. 

 Dangerous Buildings Notice 

2.10.7 A Dangerous Buildings Notice would be served on all responsible owners including the 
council as an owner of at least one property in a block/close. Depending on the nature 
of the issue, the council may carry out immediate emergency works to ensure the safety 
of the building such as fencing off of the building/part of the building/shoring up 
measures etc. 

2.10.8 Once the immediate danger is resolved, depending on the remedial works undertaken, 
a Defective Buildings Notice may also be served on all owners  

2.10.9 Again, the council would provide assistance to owners via its Scheme of Assistance.  

2.10.10 Regardless of the type of Notice served, owners can appeal to a Sherriff regarding the 
serving of the Notice. For Works Notices and Defective Notices this is generally with 
21 days of the Notice being served. 

2.10.11 If an appeal against a Notice is unsuccessful or no works are progressed by the 
responsible owners within the timeframe specified in the Notice, a council may carry 
out the work itself and recover all costs associated with the works from the responsible 
owners. 

2.10.12 If the works stipulated within a Notice required to be undertaken by the council in its 
statutory role, once completed, all owners would be required to pay their share of the 
cost of such works and associated fees both in relation to the works themselves but 
also the placing and removing of the charge from their tile deeds. It should be noted 
that even if design procurement work is started by the council and the other decide to 
progress the works themselves, the owners cannot be charged for the cost of any 
redundant work undertaken by council staff involves in the design aspect of the works. 
If not paid, the debt would be secured against their title deed as a repayment charge. 
It would be likely that an owner would be unable to sell their property to a new owner 
without such a debt being repaid to the council. 

2.10.13 If undertaken via a Works Notice, interest of 10% per annum or part therefore is added 
to the repayment charge. Currently interest is not applicable on repayment charges for 
works undertaken via a Dangerous or Defective Notice but this option is being 
considered with any such proposal being the subject of a later report to Committee. 

2.11 Council approach to common works 



2.11.1 Wherever possible, the council will continue to try to gain owners agreement for 

proposed works to common elements on a voluntary basis. In addition, wherever 

another owner in a flatted block/close proposes works, the council will work with any 

other owners including agreeing to pay its share of costs if the proposed works meet 

required standards. Examples where the council has adopted this route for works to 

date relate mainly to re-roofing of 4/block properties and replacement door entry 

systems,  

2.11.2 Where essential repair work is required but agreement cannot be reached by all 

owners for such works as indicated in 2.10, the council will initially propose a vote 

by all responsible owners to ensure that works could be undertaken. 

2.11.3 Only when all other options have been exhausted would statutory enforcement 

action be considered due to the additional costs which would become payable for 

owners but also the higher level of council resources required in undertaking such 

enforcement action 

 
 

3. Public Sector Equality Duty and Fairer Scotland Duty 
 
3.1 Public Sector Equality Duty 
 
3.1.2 The contents of this report have no impact on the Public Sector Equality Duty on the 

council. 
 
3.2  Fairer Scotland Duty  
  
3.2.1. It is anticipated the actions described within the report will assist in protecting the built 

environment within North Lanarkshire for residents. 
    

 
4. Impact 
 
4.1 Financial impact 
 
4.1.1 Despite the reintroduction of discretionary grant aid for 2 years, it is still anticipated the 

number of owners participating on a voluntary basis in works will significantly decrease 
based partially on the long term financial impact of the COVID-19 virus on the economy. 
It is not however possible at this time to forecast this level of reduction.  

 
4.1.2 As fewer owners participate in full renewal works, it is anticipated the number of 

Scheme Decisions requiring to be undertaken for essential repair work will increase. 
The legally required procedures and paperwork to support such decisions may have 
an impact of council resources but as indicated in 4.1.1, the full impact of a likely 
considerable increase in Scheme Decisions cannot be assessed at this time. 

 
4.2 HR policy / Legislative impact 
 
4.2.1 Section 72 of the Housing (Scotland) Act 2006 introduced the requirement for each 

Local Authority to publish a “Scheme of Assistance” detailing how it will assist owners 
in its area in terms of the maintenance and repair of their homes. 

 
4.2.2 The council’s existing Scheme of Assistance was amended based on the previous 

decision to remove discretional grant assistance for all owners including those 
potentially participating in council led works and will be the subject of a future report to 



Committee. It is currently under review with regard to the recent decision to temporarily 
reinstate grant aid for owners participating in council contracts  

 
4.3 Technology / Digital impact 
 
4.3.1 The contents of this report have no digital or technological impact for the council.  
    
4.4 Environmental impact 
 
4.4.1 Where owners participate in the council’s investment programme or have repair work 

organised and undertaken by the council, contractors adopt environmental and 
sustainability measures and ensure environmentally friendly recycling practices are 
evidenced. 

  
4.5 Communications impact 
 
4.5.1 Due to the details of this report having legal implications for individual residents, council 

staff require to communicate via letter and email as appropriate. There is no other 
communications impact on the council.  

   
4.6 Risk impact 
 
4.6.1 Risk to the council’s housing stock will be managed by Property Service staff to ensure 

it is minimised and/or removed wherever possible via the actions detailed throughout 
this report.  High level risk reviews and risk logs will be recorded as part of the review 
of the Scheme of Assistance. 

 
 

5. Measures of success 
 
5.1  Provide safe and sustainable domestic properties for residents of flatted blocks/closes 

sharing common repair responsibilities with the council throughout North Lanarkshire. 
 

 
6. Supporting documents 
 
6.1 No supporting documents 
 
 
 
 
 

 
Brian Lafferty 
Head of Business (Housing Property and Projects) 


