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To: ENVIRONMENTAL SERVICES 
COMMITTEE 

I -~ 

From: DIRECTOR OF ENVIRONMENTAL 
SERVICES 

I 

I Date: 1 I t h  November. 1996 Ref:GB/AMK 

NORTH LANARKSHIRE COUNCIL 

REPORT 

Subject: Contaminated Land - 
Consultation Document on 
Draft Statutory Guidance 
from Scottish Office. 

-- 

PROPOSED DECISION 

To note the report and thereafter agree to send the comments on the draft guidance listed in the 
Appendix to the Report to the Scottish Office. 

FINANCIAL REPORT 

The proposed legislation and the statutory guidance will have financial implications for the 
Council in the future. 

BACKGROUND 

The Government through Section 57 of the Environment Act, 1995 chose to amend the 
Environmental Protection Act, 1990 by inserting a new section within the 1990 Act to deal with 
contaminated land. This new section 78A is wide ranging, covers some 32 pages and runs from 
78A through 78Y to 78YC. It gives the main responsibility for the legislation to the local 
authorities although in certain circumstances particularly with regard to "special sites" the 
Scottish Environmental Protection Agency (SEPA) requires to be consulted. 

Section 78YA requires the Secretary of State for Scotland to consult with the appropriate bodies 
and SEPA before issuing statutory guidance on the subject and this report arises from a 
consultation document from the Scottish Office on the proposed issue of statutory guidance. 

REPORT 

The Draft Guidance is an extensive document running to five chapters contained in 85 pages 
with additional appendices and schedules running to a further 72 pages. Other Council 
Departments have been consulted on the matter and the various comments on the draft 
document are listed in the appendix to the report. 

RECOMMENDATION 

The Department recommends that the comments listed in the appendix to the report be sent to 
the Scottish Office as the Councils response to the consultation document. 

I 
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APPENDIX 

1 .O Introduction. 

1.1 Summary 
This part of the guidance explains the status of the guidance and emphasises that it is 
the Governments intention to deal with contaminated land wherever possible on a 
voluntary basis or in conjunction with new development rather than by the use of 
notices. It is also made clear that the new legislation is not intended to deal with 
revention of such contamination in future and makes the point that existing legislation 
is in place for this purpose. This section also explains the status of the new legislation 
with regard to existing legislation and explains where and where not the new 
legislation will apply. 

1.2 Comments - None 

2.0 Chapter 1 - The Inspection of its area by the local authority. 

2.1 Summary 
This chapter defines the duty on the local authorities to inspect their areas to determine 
whether or not contamination is present and gives guidance on the criteria to be used 
in this assessment. In so doing, if the land falls within the criteria of a special site then 
the enforcing authority changes to SEPA. The point is made that the Council's 
"approach" should be proportionate to the seriousness of the threat posed. The Council 
should adopt and publish a written strategy for inspections within 15 months and should 
consider any information received from other regulatory bodies such as SEPA and 
Scottish National Heritage. The Council should also have a procedure for handling 
information and dealing with complaints and should define the boundaries of sites as 
closely as possible. 

2.2 Comments 
1. Para 30. The Advice given here is difficult to follow, in that it is suggested that certain 
facts should be ascertained before deciding that an intrusive investigation is required 
whereas before these facts can be ascertained as intrusive investigation is likely to be 
required. 

2. Para 32. The guidance states that intrusive investigation should not be carried out 
ifthe Authority has been provided with detailed information by amongst others the owner 
of the land or some person offers to provide this information in a reasonable time. It 
does not however give advice as to what course of action should be taken if the Council 
is not satisfied with the veracity of this information. 

3.0 Chapter 2. The Definition of Contaminated Land. 

3.1 Summary 
This chapter as the title suggest contains many definitions including contaminated land 
and how the questions posed in this definition should be assessed. It also defines risk 
and the key elements which must be present before the land can be defined as 
contaminated. These key elements are "contamination", a "receptor" or "controlled 
waters" and a "pathway" with the relationship between them being called "pollutant 
linkage". 
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3.2 

4.0 

4.1 

4.2 

5.0 

5.1 

5.2 

6.0 

6.1 

Comments 
The advice at paragraph 8 in particular the final sentence about all I' 3 elements of 
pollutant linkage'' having to be present on land should not be defined as contaminated 
appears to contradict the advice at paragraph 2(a) which suggest that land which has 
a potential for significant harm or on which significant harm is being caused is 
contaminated land. The key difference is that in the latter there requires only to be the 
"potential for harm" whereas in the former the "receptor" must be present. 

Chapter 3 - The remediation of contaminated land. 

Summary 
This chapter deals with remediation and in part A the introduction defines remediation. 
Part B advises on the standard to be met and states that the minimum must be done 
but if someone chooses to do more then that is to be agreed but only to the extent of 
what is achievable. Part C deals with reasonableness and advises that the financial 
standing or identity of the person responsible is not relevant. It also states that the costs 
of possible compensation should be taken into account. Part D deals with the 
effectiveness, practicability and durability of remediation action while Part E discusses 
what is to be done by way of remediation. 

* 

i 

Comments 
1. The requirements of Paragraph 12 seems contradictory in that if thel'practical 
techniques" do not permit the full achievement of the aim then it is unlikely that 
arrangements can be put in place to remedy the same effects in the future. 
2. At paragraph 25(a) the phrase in the brackets "including tax payable" requires further 
explanation. 
3. The requirement at paragraph 49 for the local authority to specify the remediation 
action required as opposed to stating the problem, will be onerous for the authority and 
places them in a position where they are in effect accepting financial responsibility for 
the work if it is not satisfactory. 

Chapter 4 - Exclusion and Apportionment of Liability for the remediation of 
contaminated land. 

Summary. 
This chapter is very complex and split into eight sections covering the scope of the 
exclusions where 2 or more persons are responsible, who should be excluded and how 
the costs should be apportioned. With regard to appropriate person there are 2 groups, 
Class A persons, those who caused the contamination and Class B persons, the 
owners or occupiers of the land. Where an appropriate person cannot be identified the 
contamination is deemed to be "orphaned linkage" and the local authority is responsible 
for the liability of the contamination. This chapter also deals with the procedures to be 
undertaken to exclude certain persons depending on their status but not on the grounds 
of financial standing. 

Comments. 
1. The definition of "person" at paragraph 8 appears to be wrongly worded. 
2. Paragraphs 49 - 56 are very complex and appear to attempt to cover to many 

possible situations with out the benefit of past experience. 
3. Paragraph 57 is difficult to understand and could be made clearer. 
4. In paragraph 64(a) (I) the word "formed" should read "form". 

Chapter 5 - Recovery of the costs of Remediation of Contaminated Land 

Summary. 
This chapter gives general principles rather than rules with regard to the recovery of 




