
REPORT 
 

Item No: 12 
 

 
SUBJECT: 
 

Ethical Commissioning 

TO: 
 

Integration Joint Board 

Lead Officer 
for Report: 
 

Morag Dendy, Head of Planning, Performance & Quality Assurance 
 

Author(s) of 
Report 
 

Manager, Quality Assurance 

DATE: 
 

23rd March 2022  

 
 

 
1. PURPOSE OF REPORT 
 
This paper is coming to the IJB 
 

For approval  For endorsement  To note  

 
 
2. ROUTE TO THE BOARD 

 
This paper has been: 

 

Prepared   Reviewed   Endorsed   

 
By: Manager, Quality Assurance  By: Head of Planning, Performance & Quality Assurance 

 
3. RECOMMENDATIONS 
 

1. Seeking endorsement of our approach from IJB 
2. Seeking promotion of the approach by raising awareness of the position in North 

lanarkshire across National networks 

 

4.  VARIATIONS TO DIRECTIONS? 
 

          
 
5. BACKGROUND/SUMMARY OF KEY ISSUES 
 
5.1 Independent Review of Adult Social Care (the Review)  

There is a strong emphasis on ethical commissioning in the Independent Review of Adult 
Social Care with acknowledgement that the terms ‘collaborative’ and ‘ethical’ 
commissioning are used relatively interchangeably.   While the Review emphasises 
standardised ethical commissioning, in North Lanarkshire we have had a collaborative 

Yes  No  N/A  

 



approach to commissioning in place for a number for years, which is highlighted in our 
Strategic Commissioning Plan 2020-23 three priorities and six ambition statements within:  

 
Priorities 
• Do the right thing first time 
• Provide a range of community services to support people to live well in connected 

communities  
• Focus on what matters to people (outcomes)  

 
Ambitions 

 

SCP 2020-23 Ambitions 

Do the right thing first time 

Range of Services to Support well connected lives 

Focus on what matters to people 

NL Forefront of digital and sustainable solutions 

Promoting prevention and early interventions 

NL Best place to work, volunteer and care 

 
5.1.1 The following elements to support standardised ethical commissioning were recommended 

in the Review: 
 

• Consider factors beyond price, including fair work, terms and conditions and trade 
union recognition 

• Fair Work practices for all services and supports across the country 
• Workforce better regarded, rewarded and supported 
• Financial transparency on the part of providers 
• Requirements for the level of return that should be re-invested in the service to 

promote quality of provision and good working conditions for staff 
 
5.1.2 While the Review sets out clear principles and recommendations in relation to ethical 

commissioning, many of these are already embedded in our procurement practice in North 
Lanarkshire.  Our commitment to award contracts on factors other than price; support fair 
work terms and seek provider financial transparency through our model of Self-Directed 
Support are detailed in the sections below. 

 
5.2 Our approach 

The Review highlights the importance of personalisation, collaborative commissioning, 
service design and market sustainability across the sector.  Our approach has been to 
maintain a person-centred focus at the core and ensure high quality provision is available 
across North Lanarkshire.  Quality of service delivery that focuses on outcomes for people 
and not price; fair work practices that demonstrate a valued workforce and consideration of 
community benefits that support the local economy are key factors in how we procure 
services.  

 
5.2.1 It should be acknowledged that there is a desire across several networks to ‘Press Pause’ on 

social care procurement activity. However, if we adopt this approach, we could be in breach 
our General Contract Standing Orders if we go out of contract, and don’t strive to ensure 
best value.  We also need to be assured that services represent the best they can for people 
in North Lanarkshire. The quality assurance team have been working collaboratively with 
corporate procurement to proactively review all current contract arrangements to ensure 
robust contracting arrangements are in place, which is evidenced in the level of social care 
procurement activity undertaken over the past year. This approach will ensure supplier 
stability across the sector and support planning during any transition to a ‘national care 
service’.  



 
5.2.2 Locally and nationally there is aspiration to modify how we commission social care services 

and move to adopt a wider ethical commissioning approach.  As the development of ethical 
commissioning progresses, across council departments, we are maintaining links with 
stakeholders and partners to engage in national forums and debates to share experience, 
information and learning to ensure we stay ahead of the curve. 

 
5.2.3 There has been a strong commitment to partnership working between Social Work, 

Corporate Procurement and Legal colleagues to ensure we remain informed and participate 
in keys events and forums relating to the development of contracting matters. Procurement 
and legal support and advice to Social Work for our contracting requirements has been in 
the spirit of contracting with flexibility, that acknowledges that there is a ‘national care 
service’ is on the horizon. 

 
5.3 Ethical Commissioning Undertaken 

Our approach has provided reassurance for providers by ensuring robust contracting 
procedures are in place therefore supporting stability and sustainability across the sector.  
This is in line with the principles outlined in the Review indicating we are on the right track, 
as evidenced in the following: 

 
5.3.1 The introduction of Proposals for Funding process ensures that we have a legal and 

contractual basis to award funding without the need for a full contract.  Typically, these 
awards are bespoke services valued at under £50,000. Funding is awarded by the Chief 
Officer, where this justification not to seek competitive quotations. All awards are reviewed 
annually and allocated based on the criteria stated in 3.2.5 of the council’s General Contract 
Standing Orders. A register of quotations, including reasons for justification is held centrally.  

 
5.3.2 We have recently developed a new procedure, following the Procurement Reform (Scotland) 

Act 2014, adopting guidance on being able to consider awarding contracts for Health and 
Social Care (£50-552k) without a need for competition where justification exists.   

 
5.3.3 Our Flexible Framework for Self-Directed Support and Care at Home Services (for both 

children and adults) has an overall contract value of £900M over 10 years, which will result 
in less frequent re-tenders for providers.  It follows the ‘Light Touch Regime’ as set out in 
Regulation 74 of Public Contracts (Scotland) Regulations 2015 and has annual entry and exit 
points for Contractors. This approach has helped secure an increase in the number of 
contracted providers, therefore improving the choice and control for supported people, 
which allows us to focus on quality assurance monitoring and improving care standards. The 
foundation of our approach to Self-Directed Support is via the allocation of an Individual 
Budget, that focuses on outcomes for the person in receipt of support, rather than a 
package of support delivered based on price. Our model builds confidence in the 
commitment to high quality individualised support for providers and for people supported 
and their families. 

 
5.3.4 There is a strong commitment to building on community-based support, which includes 

investment in CVS via Community Solutions as well as our commissioned services. The link 
between wider communities, carers and supported people is recognised through these 
developments and they demonstrate an active example of co-production and partnership 
between people, communities and services.  Our Investment in Community Solutions 
through VANL has been paramount to the development of community-based resources and 
supports across localities.  

 

5.3.5 Carer support is also a major theme outlined in the Independent Review of Adult Social Care. 
Our developments indicate we are ahead of the curve in our approach to ensure that carers 
across North Lanarkshire are identified and able to access community activities that provide 



a regular ongoing break from caring, with or without the person they care for. Our 
investment means Carers are engaged in a meaningful activity, in a way where they are 
valued, have their voices heard and are not prevented from undertaking this activity by 
unnecessary or preventable barriers.  The establishment of a membership panel that 
comprises of representatives from carers, community and voluntary sector, and statutory 
partners demonstrates our collaborative approach to commissioning local services.  

 
5.4 Fair Work Practice 

Our approach throughout any procurement activity is to promote and seek assurance of fair 
work practices.  Contractors are asked to outline detail of how they will support benefit to 
the community and provide commitment to pay employees the Real Living Wage.  Of our 
last 3 procurement exercises (Mental Health support, Non-Traditional Respite Framework 
and entry point one for our Self-Directed Support including Care at Home Framework) 100% 
of awards have confirmed commitment to pay the Real Living Wage. 
 

5.4.1 In line with Scottish Government guidance, in instances where we have provided an uplift to 
contracts to support payment of the Real Living Wage, we seek a signed declaration from 
contractors confirming the uplift will be passed directly to eligible employees. 

 
5.4.2 As set out in our Contract Management & Monitoring Framework, the Quality Assurance 

team agree a review process for all contracts awarded.  Commitment to fair work practices 
that have been included in contractor tender submissions documents form part of that 
review. 
 

5.4.3 Our procurement and contracting process also seeks commitment from contractors as to the 
provision of community benefits. Each contractor sets out commitments within their tender 
submissions and these have included offering employment to people in the local community; 
youth training and training for people from disadvantaged groups; traineeships and 
apprenticeships; volunteering opportunities and supporting local supply chain and local 
community resources. These commitments are reviewed in line with our contract 
monitoring framework. 
 

5.4.4 Prior to Brexit and the end of transition agreement, there were instances in previous tender 
exercises when we have awarded contracts, where contractors did not pay the Real Living 
Wage.  This is because we couldn’t mandate the payment of the Real Living Wage as it was 
matter of law as detailed below: 

 

5.4.5 “In respect of how to apply the Living Wage in procurement processes the Scottish 
Government has obtained clarification from the European Commission. This confirms that 
contracting authorities are unable to make payment of the Living Wage a mandatory 
requirement as part of a competitive procurement process where the Living Wage is greater 
than any minimum wage set by or in accordance with law. In the UK, this is the National 
Minimum Wage. It is also important to take account of developing case law decisions on this 
matter. There have been several rulings of the Court of Justice of the European Union, 
including the most recent ruling at the time of the preparation of his guidance; 
Bundesdruckerei v Stadt Dortmund (C549/13), which reinforces this position. It is, therefore, 
not possible to reserve any element of the overall tender score specifically to the payment of 
the Living Wage.”   https://www.gov.scot/publications/statutory-guidance-selection-
tenderers-award-contracts-addressing-fair-work-practices/pages/6/ 

 

5.4.6 Where this has been the case, it should be noted these contractors mainly operated across 
the UK and confirmed payment of the statutory National Living Wage and National Minimum 
Wage, as set by the UK Government. On awarding contracts, we expressed the desire for all 
contracted services to progress payment of the Real Living Wage as the minimum rate for 

https://www.gov.scot/publications/statutory-guidance-selection-tenderers-award-contracts-addressing-fair-work-practices/pages/6/
https://www.gov.scot/publications/statutory-guidance-selection-tenderers-award-contracts-addressing-fair-work-practices/pages/6/


everyone and have sought assurance they are willing to become Real Living Wage 
employers, which we continue to monitor through our contract management process.  

 

5.4.7 In all future procurement activity, the Council will seek to mandate the payment of the real 
Living Wage considering the criteria stated in SPPN 06/21 and where it is therefore deemed 
relevant to do so. This will be done in coordination with Corporate Procurement Team and 
Legal Services.  https://www.gov.scot/publications/implementation-of-fair-work-first-in-
scottish-public-procurement-sppn-6-2021/ 

 

5.5 Learning from Covid 

We recognise the impact of Covid has presented significant challenges across the sector and 
as a result, the care needs of many will/may have changed. We are committed to ensuring 
that we proactively engage with communities and national groups, so will build upon the 
relationship already established across North Lanarkshire and with Scottish Care to raise 
issues at national level. 
 

5.5.1 The unequal impact of the pandemic in our communities is underpinned by inequalities, which 
we know needs to be addressed as we move forward. It is also recognised that adversity and 
trauma across the population is greater than may previously have been understood, further 
exacerbated by COVID-19. 

 
5.5.2 Work continues across North Lanarkshire in the recovery and redesign of services considering 

the legacy of the COVID-19 pandemic. A clear focus for all partners is that these recovery and 
redesign efforts embrace the full engagement, participation and support of people, families, 
carers and the community, voluntary and independent sectors. 

 
5.5.3 Further detail of lessons learned from Covid have been referenced in the Market Facilitation 

Plan report that was presented to Adult Heath & Social Care Committee on 15/02/2022 and 
in the Engagement and Participation report that was presented to the Integration Joint Board 
Performance, Finance & Audit Committee on 16/02/2022. 

 
5.6 Progressing Recovery 
 Scottish Government Principles to financially support provider sustainability have been in 

place throughout the pandemic and are currently due to end in June 22. As we progress 
through recovery from the pandemic, the social care sector continues to face significant 
challenges, which have been experienced and reported nationally. To ensure a continuation 
of support to the sector, a new programme of work has been agreed. This programme of work 
will see us establish a local sustainability fund to facilitate an approach to supporting 
recruitment and retention; supporting staff wellbeing; supporting cross sector support for 
SVQ qualifications and increase Scottish Care support to the sector. This work forms part of 
our whole system change programme and fits with our Strategic Planning process.  Through 
the governance structure that has been established, ongoing progress will be monitored by 
the Strategic Commissioning Planning Programme Board. 

 
 6. CONCLUSIONS 
 
6.1 Our approach in North Lanarkshire is clearly aligned to the recommendations around ethical 

commissioning as set out in the Independent Review of Adult Social Care.  By reviewing our 
approach to commissioning services and exploring ways we can award contracts for Health 
and Social Care without the need for competition where justification exists, demonstrates our 
commitments to these principles.   

 

https://www.gov.scot/publications/implementation-of-fair-work-first-in-scottish-public-procurement-sppn-6-2021/
https://www.gov.scot/publications/implementation-of-fair-work-first-in-scottish-public-procurement-sppn-6-2021/


6.1.2 The introduction of our 10-year flexible Self-Directed Support with Care at Home framework 
offers security and promotes sustainability across the sector, while ensuring choice and 
control remains with the person accessing support. 

 
6.1.3 Our Market Facilitation Plan and Engagement & Participation Strategy outlines our 

commitment to work collaboratively with key stakeholders to plan and delivery services that 
meet the needs of residents across North Lanarkshire.  

 
6.1.4 We recognise that Fair Work is central to employment practices, funding and procurement 

therefore, we continue to monitor commitment to fair work practices for all contracts 
including those contracts awarded prior to Brexit and the end of the transition period. 

 
6.1.5 As Scottish procurement is no longer subject to the EU legal framework, we will continue with 

our approach to implementing the expanded Fair Work First criteria in new procurement 
processes and where relevant to do so, will ensure that all future procurement activity 
mandates the Real Living Wage.  

 
6.1.6 We will continue to work in partnership with colleagues across other council departments and 

engage with key stakeholders, to ensure we are represented in national forums and can 
actively contribute to discussions and debate regarding the broader implementation of the 
recommendations on ethical commissioning.  

 
7. IMPLICATIONS 
 
7.1 NATIONAL OUTCOMES 
 

 
7.2 ASSOCIATED MEASURE(S) 
  
7.2.1 We will continue to engage with our procurement and legal colleagues for advice and 

support with all procurement activity. 
 

7.2.2 We will ensure we remain informed and participate in keys events and forums relating to the 
development of contracting matters and the development of a ‘national care service’. 

 
7.3 FINANCIAL 
 
 This paper has been reviewed by Finance: 
 

Yes   No  N/A  

      

 

Priority  Improve the health and wellbeing of our communities 

Ambition statement 
 
 
 

(12) Ensure our residents can achieve, maintain, and recover their 
independence through appropriate supports at home and in their 
communities 

 
 
 
National Health & 
Wellbeing Outcome 
2 
 

(23) Build a workforce for the future capable of delivering on our 
priorities and shared ambition 
 
People, including those with disabilities or long term  
conditions, or who are frail, are able to live, as far as  
reasonably practicable, independently and at home or in a  
homely setting in their community. 



7.4 RISK ASSESSMENT/RISK MANAGEMENT  
 
7.4.1 A detailed risk assessment has been completed to outline the implications of supplier failure 

and includes actions and controls to mitigate risk.  
 
7.4.2 The Scottish Government funding to assigning uplifts as a percentage of contract values 

across the social care sector has not been as straightforward as would be expected due to 
our delivery of the true model of Self-Directed Support (SDS), which is to allocate funding 
based on an individual’s planned outcomes and not awarded as an hourly rate, like some 
other local authorities do.  For SDS Option 1 - (Direct Payments) uplifts were applied for 1 
December to 31 March 22.  For options 2,3,4 – North Lanarkshire’s approach has been to 
distribute a financial template to Contractors.  Where Contractor organisations have advised 
that a % was already built into the plan on the assumption of the next SLW uplift being 1 Apr 
22 they have declared this and we have deducted it from the % they are due.   

 
7.5  PEOPLE 
 
 Residents across North Lanarkshire, third and independent providers operating in North 

Lanarkshire and wider stakeholders with a link to North Lanarkshire. 
 
7.6  STAKEHOLDER ENGAGEMENT  
(Detail below any stakeholder engagement that has taken place) 
 
7.6.1 Effective engagement and the active participation of carers and services supporting carers 

has been essential to ensuring all our statutory and CVS services are listening to carers voices 
and subsequently lead to better outcomes for people.  In addition, several stakeholder 
events have been held in relation to our strategic commissioning plan and associated 
programmes of work.   

 
7.6.2 A consultation exercise was conducted to seek current views from carers and communities 

about support needs, particularly in relation to the impact the pandemic had on them and 
their abilities to operate in a caring role.   The consultation was conducted via the following: 
a) Carer Forum – online on 21st April 21 
b) Online survey – complied and distributed to carers from North Lanarkshire Carers 

Together and Lanarkshire Carers’ North Lanarkshire 
c) Locality hosts and consortium leads - invited to consult with their consortium 

members 
d) Carers Support Network and partners - consultation and presentation to the Carers 

Support Network (CSN) on 6th May 21. 
 
7.6.3 Information sharing and briefing sessions were held in relation to our Self-Directed Support 

Framework, which was attended by several Contractors, both existing providers and those 
new to the area/framework.  

 
 

7.7 INEQUALITIES & FAIRER SCOTLAND DUTY  
 
 The approach outlined in the report will seek to address inequalities and promote 

fair work practices by creating opportunities to engage and participate in the 
development HSCNL key priorities and strategic direction. 

 

 EQIA Completed & Fairer Scotland Impact Assessment Form Completed:  
 

Yes  No  N/A  



 
If EQIA/Fairer Scotland Impact Assessment Form completed please detail below the main 
issues and plans to mitigate.  
 

7.8  CARBON MANAGEMENT IMPLICATIONS  
 
N/A 

  
8. BACKGROUND PAPERS 
 

This content in this paper links directly to the following:   
 

• Strategic Commissioning plan 20-2023 https://www.hscnorthlan.scot/wp-
content/uploads/2020/07/Strategic-Comm-Plan-20-23-FINAL.pdf 

 
• HSCNL Engagement and Participation Strategy, Framework and Principles 2021 – 2024 

https://www.northlanarkshire.gov.uk/social-care-and-health/engagement-and-
participation-strategy-framework-and-principles-2021-2024 

 
• Engagement and Participation report to Integration Joint Board Performance, Finance & 

Audit Committee 16/02/2022  
https://mars.northlanarkshire.gov.uk/egenda/images/att97899.pdf 

 
• Market Facilitation Plan and report to Adult Heath & Social Care Committee 15/02/2022 

https://mars.northlanarkshire.gov.uk/egenda/images/att97711.pdf 
 

• Carer Support Update (Programme of Work PO82) Report to Adult Health & Social Care 
Committee 19/11/2021 
https://mars.northlanarkshire.gov.uk/egenda/images/att97211.pdf 
 

 
The following links are also relevant to fair work practices. 

  
Fair work practices and the award of public contracts: statutory guidance - gov.scot 

(www.gov.scot) 

 

Fair Work First implementation - Scottish public procurement update: SPPN 6/2021 - 

https://www.gov.scot/publications/implementation-of-fair-work-first-in-scottish-public-

procurement-sppn-6-2021/  

 

 
 
9. APPENDICES 
 None. 
 

 
 
 
 

............................................................................. 
CHIEF ACCOUNTABLE OFFICER (or Depute)   
 
Members seeking further information about any aspect of this report, please contact  Morag Dendy 
on telephone number 07939284732 
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